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Attached is the proposed administrative record’for the reconsideration of the Handicapped and
Disabled Students test claim directed by Senate Bill 1895. The proposed administrative record
consists of the documents filed to date, including the original test claim proceedings in
CSM 4282, the decision issued by the Sixth District Court of Appeal in County ofSanta  Clara v.
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The proposed table of contents posted on the Commission’s website  on November 30, 2004, has
been amended to include additional documents to reflect the June 27, 1996 hearing.

Any interested party, affected state agency, or interested person may request that the
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record must be filed by December 15,2004. An original and one copy or an original and a pdf
file of the request and/or any additional documents shall be submitted to the Commission. The
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Handicapped and Disabled Students ,  CSM 04-RL-4282-10.
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If the record is augmented, additional documents will be added to the administrative record and
uploaded on Commission’s website  by January 20, 2005.

If you have any questions regarding this matter, please contact Camille Shelton, Senior
Commission Counsel, at (9 16) 323-82 15.

Dated:

PAULA HIGASHI, E#utive Director
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Handicapped and Disabled Students, CSM 04-RL-4282-10.
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I HEREBY CERTIFY that each of the following documents is a true and correct copy of
the corresponding documents contained in the administrative record of the Commission on State
Mandates for CSM 4282.

Administrative Record

1 Statutes 2004, Chapter 493, (Sen. Bill No. 1895)
Page
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A. TEST CLAIM AND COMMENTS
“Test Claim” on Mental Health Services to Handicapped and Disabled Students,
CSM 4282, Filed on August 17, 1987
Chapter 1747, Statutes of 1984; Chapter 1274, Statues of 1985; Title 2 California
Administrative Code Division 9
ATTACHMENTS TO TEST CLAIM

? Negotiated Net Amount  Contract Between State Department of Mental Health
and Santa Clara County, Dated December 23, 1986

? Report by the Auditor General Entitled “A Review of the Costs of Providing
Noneducational Services to Special Education Student”, Dated April 1987

? Pertinent Statutes Submitted as Attachments to Test Claim
Letter from Commission Staff Determining Test Claim Submittal Complete, Dated
August 27, 1987
Supporting Declaration from the County of Riverside, Dated November 17, 1987
Recommendation of the Department of Education, Dated November 24, 1987

1 3

25

1 5 1

1 5 3
157



Recommendation of the Department of Finance, Dated November 30, 1987 1 6 1
Recommendation of the Department of Mental Health, Dated November 30, 1987 167
Rebuttal by the County of Santa Clara, Dated December 16, 1987 17.5
Letter of S~tpport  from State Senator Rebecca Q.  Morgan, Dated February 9, 1988 187

B. HEARING OPTIONS FOR THE TEST CLAIM, JANUARY 28,1988
Item 9
Executive Summary (Discussion Item) 189

Transcript 1 9 5
Minutes 2 2 5

? Test Claim, CSM 4282
? Letter from Commission Staff Determining Test Claim Submittal Complete,

Dated August 27,1987
? Negotiated Net Amount Contract Between State Department of Mental Health

and Santa Clara County, Dated December 23, 1986
0 Report by the Auditor General Entitled “A Review of the Costs of Providing

Noneducational Services to Special Education Student”, Dated April 1987
Pertinent Statutes Submitted as Attachments to Test Claim
Supporting Declaration from the County of Riverside, Dated November 17, 1987
Recommendation of the Department of Education, Dated November 24, 1987
Recommendation of the Department of Finance, Dated November 30, 1987
Recommendation of the Department of Mental Health, Dated November 30, 1987
Rebuttal by the County of Santa Clara, Dated December 16, 1987
Letter of Support from State Senator Rebecca Q. Morgan, Dated
Februarv 9, 1988

C. ASSIGNMENT TO ADMINISTRATIVE LAW JUDGE FOR HEARING
Letter from the Commission Staff to Office of Administrative Hearings Referring Test
Claim to an Administrative Law Judge for a Proposed Statement of Decision, Dated
February 18, 1988
ATTACHMENTS TO LETTER

Notice of Prehearing  Conference, Dated March 3, 1988
Order from Administrative Law Judge Keith A. Levy, Dated April 25, 1988
Joint Statement of Facts and Positions. Dated December 1. 19X8

of
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Robert F. Porter, County of Santa Clara, Dated December 1, 1988
David Wytock, County of Santa Clara, Dated December 1, 1988
Dr. Reiko True, City and County of San Francisco, Dated April 21

of Santa Clara. Dated Januarv 27. 1989Onenina Brief of Claimant Countv
Opening Brief on Behalf of the State of California, Dated January 27, 1989

’ Santa Clara. Dated FebruarvResponse Brief on Behalf of Claimant County of
Reply Brief on Behalf of the State of California, Dated February 24, 1989
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Transcript of Hearing Before Administrative Law Judge on December ,r 1.1988
Proposed Decision by Administrative Law Judge, Dated March 28, 1989
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D. COMMISSION HEARING, PROPOSED STATEMENT OF DECISION OF
ADMINISTRATIVE LAW JUDGE, NOVEMBER 30,1989
Agenda
HEARINGS AND DECISIONS, PURSUANT TO CALIFORNLA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7

745

7 4 9
Item 7, Executive Summary
Attachment A, Proposed Administrative Law Judge Decision
Attachment B, Attorney General’s Response
Attachment C. Claimant’s Rebuttal
Transcript
Minutes

755
781
799, <*
823
93.1

E. COMMISSION HEARING, PROPOSED STATEMENT OF DECISION OF
COMMISSION ON STATE MANDATES STAFF, APRIL 26,199O
Agenda
HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHPATER 2.5, ARTICLE 7
Item 9, Proposed Statement of Decision
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Attachment A, Transcript from Cqrmnission’s  Hearing of November 30, 1989 931
Attachment B, Agenda Package from Commission’s Hearing of November 30, 1989 9 8 7
Transcript 1127
Minutes 1159
Adopted Statement of Decision 1163

F. COMMISSION HEARING, PROPOSED PARAMETERS AND GUIDELINES,
MARCH 28.1991
Agenda
RULEMAKING AND INFORMATIONAL HEARINGS, PURSUANT TO
CALIFORNIA CODE OF REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8
Item 2, Proposed Parameters and Guidelines
Staff Analysis
Attachment A, Staff Proposed Parameters and Guidelines
Attachment B, Department of Finance Recommendation
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1185
1191
1197
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1 Attachment C.  State Controller’s Recommendation I 1199 I--..-
Attachment D, City and County of San Francisco Comments
Attachment E, Claimant’s Proposed Parameters and Guidelines
Attachment F, Statement of Decision
Attachment G, Notice of Motion and Motion of Peremptory Writ of MandaS e

/ Late Filing, Comments from Department of Mental Health, Dated March 18, 1991
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H. COMMISSION HEARING, STATEWIDE COST ESTIMATE,
SEPTEMBER 24,1992
RULEMAKING AND INFORMATIONAL HEARINGS, PURSUANT TO
CALIFORNIA CODE OF REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8
Item 2, Statewide Cost Estimate

1359

Attachment A, Statewide Cost Estimate Calculations 1366
Attachment B, Department of Finance Recommendation 1374
Attachment C, Department of Mental Health Recommendation 1375
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Attachment D, Department of Mental, Summary of AI3 3632 Allocations by County for
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Attachment E, Statement of Decision
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Minutes
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1395
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DISTRICT COUR OF APPEAL, CASE NO. HO09520 1415
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Agenda
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Senate BiII  No. 1895

CHAPTER 493

An act to add Sections 56139 and 56331 to the Education Code, to
amend Section 7576 of, and to add Sections 7576.2 and 7576.3 to, the
Government Code, and to add Section 5701.6 to the Welfare and
Institutions Code, relating to special education, and declaring the
urgency thereof, to take effect immediately.

[Approved by Governor September 13,2004.  Filed
with Secretary of State September 13,2004.]

L E G I S L A T I V E  C O U N S E L ’ S  D I G E S T

SB 1895, Burton. Special education: mental health services.
(1) Existing law requires school districts, county offices of education,

and special education local plan areas to comply with state laws that
conform to the federal Individuals with Disabilities Education Act, in
order that the state may qualify for federal funds available for the
education of individuals with exceptional needs. Existing law requires
school districts, county offices of education, and special education local
plan areas to identify, locate, and assess individuals with exceptional
needs and to provide those pupils with a free appropriate public
education in the least restrictive environment, with special education and
related services as reflected in an individualized education program.

This bill would authorize a local educational agency to refer a pupil
suspected of needing mental health services to a community mental
health service in accordance with specified provisions. The bill would
prescribe certain requirements relating to making those referrals and
providing related services.
. (2) Existing law requires the Superintendent of Public Instruction to

administer the special education provisions of the Education Code and
to be responsible for assuring provision of, and supervising, education
and related services to individuals with exceptional needs as required
pursuant to the federal Individuals with Disabilities Education Act.

This bill would provide that the superintendent is responsible for
monitoring local educational agencies to ensure compliance with the
requirement to provide mental health services to individuals with
exceptional needs and to ensure that funds provided for this purpose are
appropriately utilized, The bill would require the superintendent to
submit a report to the Legislature by April 1, 2005, that includes
specified information and recommendations relating to the provision
and monitoring of mental health services, as provided, The bill would
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Ch. 493 -2-

require the superintendent to collaborate with the Director of the State
Department of Mental Health in preparing the report and to convene at
least one meeting of appropriate stakeholders and organizations to
obtain input.

(3) Existing law makes the State Department of Mental Health or any
community mental health service designated by the department
responsible for the provision of mental health services when required in
a child’s individualized education program. Existing law authorizes an
individualized education program team or local educational agency to
make a referral for mental health services for a pupil to a community
mental health service when certain criteria are met and to provide certain
documentation when making that referral.

This bill would revise certain provisions of the criteria and of the
documentation requirements. The bill would provide that a county
mental health agency does not have fiscal or legal responsibility for any
costs it incurs prior to the approval of an individualized education
program, except for costs associated with conducting a mental health
assessment.

This bill would provide that the Director of the State Department of
Mental Health is responsible for monitoring county mental health
agencies to ensure compliance with the requirement to provide mental
health services to disabled pupils and to ensure that funds provided for
this purpose are appropriately utilized. The bill would require the
director to submit a report to the Legislature by April 1, 2005, that
includes specified information and recommendations relating to the
provision and monitoring of mental health services, as provided. The bill
would require the director to collaborate with the Superintendent of
Public Instruction in preparing the report and to convene at least one
meeting of appropriate stakeholders and organizations to obtain input.

This bill would declare the intent of the Legislature that the director
collaborate with an entity with expertise in children’s mental health to
collect, analyze, and disseminate best practices, as provided, for
delivering mental health services to disabled pupils.

(4) Existing law provides that counties are to continue to receive
reimbursement from specifically appropriated funds for costs
necessarily incurred in providing psychotherapy and other mental health
services for handicapped and disabled pupils and that counties are not
required to provide any share of those costs or to fund the cost of any part
of these services with money received from the Local Reveliue  Fund for
reimbursement claims for services delivered in the 2001-02 fiscal year
and thereafter to handicapped and disabled pupils.

This bill would authorize counties to utilize money received from the
Local Revenue Fund to fund the costs of any part of those mental health
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-33 Ch. 493

services and would provide that counties who use money from that fund
for those services are eligible for reimbursement from the state, as
provided. The bill would provide that these provisions are declaratory
of existing law.

(5) Existing law requires, if the Commission on State Mandates
determines that an act contains costs mandated by the state, that
reimbursement to local agencies and school districts for those costs be
made, as specified.

This bill would require the Commission on State Mandates to, on or
before December 3 1,2005,  reconsider its decision relating to included
services and administrative and travel costs associated with certain
mental health services provided to disabled pupils, and its parameters
and guidelines for calculating the state reimbursements for these costs,

(6) The Budget Act of 2004 requires that $31,000,000  of certain
funds appropriated to the State Department of Education for special
education programs for exceptional children to be used to provide
mental health services required by an individual education plan pursuant
to the federal Individuals with Disabilities Education Act and pursuant
to legislation enacted in the 2003-04 Regular Session that clarifies the
manner in which the services are to be provided.

This bill would provide that those funds shall be allocated to special
education local plan areas on a per average daily attendance basis,to
implement the provisions authorizing local educational agencies to refer
pupils suspected of needing mental heath services to community mental
health service agencies.

(7) The Budget Act of 2004 requires that, pursuant to legislation
enacted in the 2003-04 Regular Session, $69,000,000  of certain funds
appropriated to the State Department of Education for special education
programs for exceptional children to be used exclusively to support
mental health services provided during the 2004-05 fiscal year by
county mental health agencies, as provided.

This bill would require those funds to be used exclusively to support
mental health services that were both included within an individualized
education program and that were provided during the fiscal year by
county mental health agencies pursuant to specified provisions. The bill
would provide that this funding not be provided for services that are not
required pursuant to the federal Individuals with Disabilities Education
Act and will offset any mandate reimbursement claims for the fiscal year
that may be filed by a county pursuant to specified provisions. The bill
would require the $69,000,000  to be distributed consistent with an
allocation plan formulated by the State Department of Menta! Health.
The bill would require the State Department of Mental Health to submit
an allocation plan to the Department of Finance for approval, as
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Ch. 493 - 4 4

provided, and to the Joint Legislative Budget Committee. The bill would
specify the manner of allocation to county offices of education for
allocation to county mental health agencies.

(8) This bill would declare that it is to talce  effect immediately as an
urgency statute.

The people of the State of California do enact as follows:

SECTION 1. Section 56139 is added to the Education Code, to read:
56139. (a) The superintendent is responsible for monitoring local

educational agencies to ensure compliance with the requirement to
provide mental health services to individuals with exceptional needs
pursuant to Chapter 26.5 (commencing with Section 7570) of Division
7 of Title 1 of the Government Code and to ensure that funds  provided
for this purpose are appropriately utilized.

(b) The superintendent shall submit a report to the Legislature by
April 1,2005,  that includes a11 of the following:

(1) A description of the data that is currently collected by the
department related to pupils served and services provided pursuant to
Chapter 26.5 (commencing with Section 7570) of Division 7 of Title 1
of the Govermnent Code.

(2) A description of the existing monitoring prpcesses  used by the
department to ensure that local educational agencies are complying with
Chapter 26.5 (commencing with Section 7570) of Division 7 of Title 1
of the Government Code, including the monitoring performed to ensure
the appropriate use of funds for programs identified in Section 64000.

(3) Recommendations on the manner in which to strengthen and ’
improve monitoring by the department of the compliance by a local
educational agency with the requirements of Chapter 26.5 (commencing
with Section 7570) of Division 7 of Title 1 of the Government Code, on
the mamler  in which to strengthen and improve collaboration and
coordination with the State Department of Mental Health in monitoring
and data collection activities, and on the additional data needed related
to Chapter 26.5 (commencing with Section 7570) of Division 7 of Title
1 of the Govermnent Code.

( c ) The superintendent shall collaborate with the Director of the State
Department of Mental Health in preparing the report required pursuant
to subdivision (b) and shall convene at least one meeting of appropriate
stalceholders and organizations, including a representative from the State
Department of Mental Health and mental health directors, to obtain input
on existing data collection and monitoring processes, and on ways to
strengthen and improve the data collected and monitoring performed.

SEC. 2. Section 56331 is added to the Education Code, to read:
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56331, (a) A pupil who is suspected of needing mental health
services may be referred to a community mental health service in
accordance with Section 7576 of the Government Code.

(b) Prior to referring a pupil to a county mental health agency for
services, the local educational agency shall follow the procedures set
forth in Section 56320 and conduct an assessment in accordance with
Sections 300.530 to 300.536, inclusive, of Title 34 of the Code of
Federal Regulations. If an individual with exceptional needs is identified
as potentially requiring mental health services, the local educational
agency shall request the participation of the county mental health agency
in the individualized education program, A local educational agency
shall provide any specially-designed instruction required by an
individualized education program, including related services such as
counseling services, parent counseling and training, psychological
services, or social work services in schools as defined in Section 300.24
of Title 34 of the Code of Federal Regulations. If the individualized
education program of an individual with exceptional needs includes a
functional behavioral assessment and behavior intervention plan, in
accordance with Section 300.520 of Title 34 of the Code of Federal
Regulations, the local educational agency shall provide documentation
upon referral to a county mental health agency. Local educational
agencies shall provide related services, by qualified personnel, as
defined by Section 300.23 of Title 34 of the Code of Federal
Regulations, unless the individualized education program team
designates a more appropriate agency for the provision of services. Local
educational agencies and community mental health services shall work
collaboratively to ensure that assessments performed prior to referral are
as useful  as possible to the community mental health service in
determining the need for mental health services and the level of services
needed.

SEC. 3. Section 7576 of the Government Code is amended to read:
7576. (a) The State Department of Mental Health, or any

community mental health service, as defined in Section 5602 of the
Welfare and Institutions Code, designated by the State Department of
Mental Health, are responsible for the provision of mental health
services, as defined in regulations by the State Department of Mental
Health, developed in consultation with the State Department of
Education, if required in the individualized education program of a
pupil. A local educational agency is not required to place a pupil in a
more restrictive educational environment in order for the pupil to receive
the mental health services specified in his or her individualized
education program if the mental health services can be appropriately
provided in a less restrictive setting. It is the intent of the Legislature that
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the local educational agency and the community mental health service
vigorously attempt to develop a mutually satisfactory placement that is
acceptable to the parent and addresses the educational and mental health
treatment needs of the pupil in a manner that is cost-effective for both
public agencies, subject to the requirements of state and federal special
education law, including the requirement that the placement be
appropriate and in the least restrictive environment. For purposes of this
section, “parent” is as defined in Section 56028 of the Education Code.

(b) A local educational agency, individualized education program
team, or parent may initiate a referral for assessment of the social and
emotional status of a pupil, pursuant to Section 56320 of the Education
Code. Based on the results of assessments completed pursuant to Section
56320 of the Education Code, an individualized education program team
may refer a pupil who has been determined to be an individual with
exceptional needs as defined in Section 56026 of the Education Code
and who is suspected of needing mental health services to a community
mental health service if the pupil meets all of the criteria in paragraphs
(1) to (5),  inclusive. Referral packages shall include all documentation
required in subdivision (c), and shall be provided immediately to the
community mental health service.

(1) The pupil has been assessed by school persomlel  in accordance
with Article 2 (commencing with Section 56320) of Chapter 4 of Part
30 of the Education Code. Local educational agencies and community
mental health services shall work  collaboratively to ensure that
assessments performed prior to referral are as useful as possible to the
community mental health service in determining the need for mental
health services and the level of services needed,

(2) The local educational agency has obtained written parental
consent for the referral of the pupil to the community mental health
service, for the release and exchange of all relevant information between
the local educational agency and the community mental health service,
and for the observation of the pupil by mental health professionals in an
educational setting.

(3) The pupil has emotional or behavioral characteristics that are all
of the following:

(A) Are observed by qualified educational staff in educational and
other settings, as appropriate.

(B) Impede the pupil from benefiting from educational services,
(C) Are significant as indicated by their rate of occurrence and

intensity.
(D) Are associated with a condition that camlot be described solely

as a social maladjustment or a temporary adjustment problem, and
cannot be resolved with short-term counseling.
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(4) As determined using educational assessments, the pupil’s
functioning, including cognitive functioning, is at a level sufficient to
enable the pupil to benefit from mental health services.

(5) The local educational agency, pursuant to Section 56331 of the
Education Code, has provided appropriate counseling and guidance
services, psychological services, parent counseling and training, or
social work services to the pupil pursuant to Section 56363 of the
Education Code, or behavioral intervention as specified in Section
56520 of the Education Code, as specified in the individualized
education program and the individualized education program team has
determined that the services do not meet the educational needs of the
pupil, or, in cases where these services are clearly inadequate or
inappropriate to meet the educational needs of the pupil, the
individualized education program team has documented which of these
services were considered and why they were determined to be
inadequate or inappropriate.

(c) If referring a pupil to a community mental health service in
accordance with subdivision (b), the local educational agency or the
individualized education program team shall provide the following
documentation:

(1) Copies of the current individualized education program, all
current .assessment reports completed by school personnel in all areas of
suspected disabilities pursuant to Article 2 (commencing with Section
56320) of Chapter 4 of Part 30 of the Education Code, and other relevant
information, including reports completed by other agencies.

(2) A copy of the parent’s consent obtained as provided in paragraph
(2) of subdivision (b).

(3) A summary of the emotional or behavioral characteristics of the
pupil, including documentation that the pupil meets the criteria set forth
in paragraphs (3) and (4) of subdivision (b).

(4) A description of the counseling, psychological, and guidance
services, and other interventions that have been provided to the pupil, as
provided in the individualized education program of the pupil, including
the initiation, duration, and frequency of these services, or an
explanation of the reasons a service was considered for the pupil and
detemGned  to be inadequate or inappropriate to meet his or her
educational needs.

(d) Based on preliminary results of assessments performed pursuant
to Section 56320 of the Education Code, a local educational agency may
refer a pupil who has been determined to be, or is suspected of being, an
individual with exceptional needs, and is suspected of needing mental
health services, to a community mental health service if a pupil meets
the criteria in paragraphs (1) and (2). Referral packages shall include all
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documentation required in subdivision (e) and shall be provided
immediately to the community mental health service.

(1) The pupil meets the criteria in paragraphs (2) to (4),  inclusive, of
subdivision (b).

(2) Counseling and guidance services, psychological services, parent
counseling and training, social work services, and behavioral or other
interventions as provided in the individualized education program of the
pupil are clearly inadequate or inappropriate in meeting his or her
educational needs.

(e) If referring a pupil to a community mental health service in
accordance with subdivision (d), the local educational agency shall
provide the following documentation:

(1) Results of preliminary assessments to the extent they are available
and other relevant information including reports completed by other
agencies.

(2) A copy of the parent’s consent obtained as provided in paragraph
(2) of subdivision (b).

(3) A summary of the emotional or behavioral characteristics of the
pupil, including documentation that the pupil meets the criteria in
paragraphs (3) and (4) of subdivision (b).

(4) Documentation that appropriate related educational and
designated instruction and services have been provided in accordance
with Sections 300.24 and 300.26 of Title 34 of the Code of Federal
Regulations.

(5) An explauation as to the reasons that counseling and guidance
services, psychological services, parent counseling and training, social
worlc  services, and behavioral or other interventions as provided in the
individualized education program of the pupil are clearly inadequate or
inappropriate in meeting his or her educational needs.

(0 The procedures set forth in this chapter are not designed for use in
responding to psychiatric emergencies or other situations requiring
immediate response. In these situations, a parent may seelc services from
other public programs or private providers, as appropriate. This
subdivision does not change the identification and referral
responsibilities imposed on local educational agencies under Article 1
(commencing with Section 56300) of Chapter 4 of Part 30 of the
Education Code.

(g) Referrals shall be made to the community mental health service
in the county in which the pupil lives. If the pupil has been placed into
residential care from another county, the community mental health
service receiving the referral shall forward the referral immediately to
the community mental health service of the county of origin, which shall
have fiscal and programmatic responsibility for providing or arranging
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for provision of necessary services. In no event shall the procedures
described in this subdivision delay or impede the referral and assessment
process.

(h) A county mental health agency does not have fiscal or legal
responsibility for any costs it incurs prior to the approval of an
individualized education program, except for costs associated with
conducting a mental health assessment.

SEC, 4. Section 7576.2 is added to the Government Code, to read:
7576.2. (a) The Director of the State Department of Mental Health

is responsible for monitoring county mental health agencies to ensure
compliance with the requirement to provide mental health services to
disabled pupils pursuant to this chapter and to ensure that funds provided
for this purpose are appropriately utilized.

(b) The Director of the State Department of Mental Health shall
submit a report to the Legislature by April 1, 2005, that includes the
following:

(1) A description of the data that is currently collected by the State
Department of Mental Health related to pupils served and services
provided pursuant to this chapter.

(2) A description of the existing monitoring process used by the State
Department of Mental Health to ensure that county mental health
agencies are complying with this chapter.

(3) Recommendations on the mamler in which to strengthen and
improve monitoring by the State Department of Mental Health of the
compliance by a county mental health agency with the requirements of
this chapter, on the mamler in which to strengthen and improve
collaboration and coordination with the State Department of Education
in monitoring and data collection activities, and on the additional data
needed related to this chapter,

(c) The Director of the State Department of Mental Health shall
collaborate with the Superintendent of Public Instruction in preparing
the report required pursuant to subdivision (b) and shall convene at least
one meeting of appropriate stalceholders  and organizations, including a
representative from the State Department of Education, to obtain input
on existing data collection and monitoring processes, and on ways to
strengthen and improve the data collected and monitoring performed.

SEC. 5. Section 7576.3 is added to the Government Code, to read:
7576.3. It is the intent of the Legislature that the Director of the State

Department of Mental Health collaborate with an entity with expertise
in children’s mental health to collect, analyze, and disseminate best
practices for delivering mental health services to disabled pupils. The
best practices may include, but are not limited to:

94



Ch. 493 - 10 -

(a) Interagency agreements in urban, suburban, and rural areas that
result in clear identification of responsibilities between local educational
agencies and county mental health agencies and result in efficient and
effective delivery of services to pupils.

(b) Procedures for developing and amending individualized
education programs that include mental health services that provide
flexibility to educational and mental health agencies and protect the
interests of children in obtaining needed mental health needs.

(c) Procedures for creating ongoing communication between the
classroom teacher of the pupil and the mental health professional who
is directing the mental health program for the pupil.

SEC, 6. Section 5701.6 is added to the Welfare and Institutions
Code, to read:

5701.6. (a) Counties may utilize money received from the Local
Revenue Fund established by Chapter 6 (commencing with Section
17600) of Part 5 of Division 9 to fund the costs of any part of those
services provided pursuant to Chapter 26.5 (commencing with Section
7570) of Division 7 of Title 1 of the Government Code. If money from
the Local Revenue Fund is used by counties for those services, counties
are eligible for reimbursement from the state for all allowable costs to
fund  assessments, psychotherapy, and other mental health services
allowable pursuant to Section 300.24 of Title 34 of the Code of Federal
Regulations and required by Chapter 26.5 (commencing with Section
7570) of Division 7 of Title 1 of the Government Code.

(b) This section is declaratory of existing law.
SEC. 7. Notwithstanding any other law, the Commission on State

Mandates shall, on or before December 3 1,2005,  reconsider its decision
relating to included services and administrative and travel costs
associated with services provided pursuant to Chapter 26.5
(commencing with Section 7570) of Division 7 of Title 1 of the
Government Code, and the parameters and guidelines for calculating the
state reimbursements for these costs.

SEC. 8. The funds identified in Provision 20 of Item 6110-161-0001
of Section 2.00 of the Budget Act of 2004 (Chapter 208, Statutes of
2004) shall be allocated to special education local plan areas pursuant to
Section 56836.02 of the Education Code on a per average daily
attendance basis to implement Section 2 of this act.

SEC. 9. (a) The funds identified in Provision 10 of Item
6110-161-0890  of Section 2.00 of the Budget Act of 2004 (Chapter 208,
Statutes of 2004) shall he used exclusively to support mental health
services that were both included within an individualized education
program pursuant to Section 300.24 of Title 34 of the Code of Federal
Regulations and that were provided during the fiscal year by county
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mental health agencies pursuant to Chapter 26.5 (commencing with
Section 7570) of Division 7 of Title 1 of the Government Code. Funding
from this item shall not be provided for services that are not required
pursuant to the federal Individuals with Disabilities Education Act,
Funding provided from this item shall offset any mandate
reimbursement claims for the fiscal year that may be filed by a county
pursuant to Chapter 26.5 (commencing with Section 7570) of Division
7 of Title 1 of the Government Code. The sixty-nine million dollars
($69,000,000)  identified in Provision 10 of that item shall be distributed
consistent with an allocation plan formulated by the State Department
of Mental Health, in consultation with representatives of county mental
health agencies, The allocation plan shall be based on the most accurate
available data, including, but not limited to, county cost reports for this
program, and include a minimum-based methodology to address small
county concerns.

(b) The State Department of Mental Health shall submit an allocation
plan to the Department of Finance and the Joint Legislative Budget
Committee. The Department of Finance shall review the plan and either
approve or disapprove the plan within 21 days of submission. If the
Department of Finance fails to approve or disapprove the plan within the
21 days, the plan shall be deemed to be approved. If the Department of
Finance disapproves the plan it shall submit a letter to the Joint
Legislative Budget Committee that explains the rationale for
disapproval and convene a working group consisting of representatives
of the Department of Finance and the State Department of Mental Health
and staff of the appropriate policy and fiscal committees of the
Legislature. The working group shall jointly develop a revised
expenditure plan and submit that plan to the Director of Finance for
approval.

(c) Funding identified in Provision 10 of Item 6110-161-0890  of
Section 2.00 of the Budget Act of 2004 (Chapter 208, Statutes of 2004)
shall be allocated to county offices of education for allocation to county
mental health agencies pursuant to subdivisions (a) and (b). Co~mty
offkes of education shall allocate funds to county offices of mental
health no later than five business days after receipt from the State
Department of Education. Following the end of the fiscal year, county
mental health agencies shall provide documentation of actual services
and costs to county offices of education in a form that permits the county
offices  of education to certify that all costs actually incurred are
allowable under the federal Individuals with Disabilities Education Act
and were provided during the fiscal year by cou~lty mental health
agencies pursuant to Chapter 26.5 (commencing with Section 7570) of
Division 7 of Title 1 of the Government Code. Based on this
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documentation, any county mental health agency allocation that exceeds
actual documented costs for allowable services shall be reallocated on
a pro rata basis to other counties where actual costs exceed the allocation
provided in subdivisions (a) and (b). Not less than 25 percent of the
allocation of each county shall be distributed to county offices of
education no later than 30 days after approval of the allocation
methodology by the Department of Finance. Of the remaining amount,
35 percent shall be distributed in January and 30 percent in March to
county offices of education, with the final 10 percent, as adjusted for
actual costs, distributed upon final cost settlement for 2004-05 fiscal
year claims. Any amounts reallocated from counties not expending their
allocations shall be provided to the other counties no later than January
2006. No county shall be entitled to receive, after claims are cost settled,
more funding than was actually expended for this program.

SEC. 10. This act is an urgency statute necessary for the immediate
preservation of the public peace, health, or safety within the meaning of
Article IV of the Constitution and shall go into immediate effect. The
facts constituting the necessity are:

In order to make the necessary statutory changes to implement the
Budget Act of 2004 at the earliest possible time, it is necessary that this
act take effect immediately.
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COUNTY OF SANTA CLARA

Test Claim
Chapter 1747, Statutes of 1984,
Chapter 1274, Statutes of 1985,

and
Title 2 California Administrative Code Division 9

Nental  Health Services to Handicapped and Disabled Students

This  i s  a  test  c la im o f  the  County  o f  Santa  Clara  for
reimbursement of the costs of the services mandat’ed  by Chapter
1747 # Statutes of 1984; Chapter 1274, Statutes of 1985: and Title
2  Cal i fornia  Administrat ive  Code  Div is ion  9 ,  re lat ing  to  the
provis ion  o f  mental  heal th  serv ices  for  handicapped chi ldren,  for
Fiscal Year 1986-87 in the amount of $3,081,000,  submitted in
accordance with the provisions of Revenue and Taxation Code
Section 2231 and Government.Code Division 4 Part 7.

I . Backqround

Federal  law requires  states  which rece ive  grants- in-aid
under the Education for All Handicapped Children Act to have in
ef fect  a  p lan to  provide  a l l  handicapped chi ldren a  f ree ,
appropriate, publ i c  educat ion , inc luding  the  prov is ion  o f  re lated
serv ices  necessary  for  chi ldren to  take  advantage  o f  the ir
education.

Section 2 of Chapter 1218, Statutes of 1980 added Chapter
24 to the ,Government Code (renumbered by Chapter 714, Statutes of
1981 as Chapter 25). This  establ ished the  Legis lature ’ s  intent  to
assure  rece ipt  o f  federal  funding , including the funds available
for  serv ices  to  handicapped chi ldren. The  respons ib i l i ty  Ebr
supervising education and related services for handicapped
chi ldren spec i f i ca l ly  required  pursuant  to  the  federal
requirements was delegated to the Superintendent of Public
Instruct ion . Ti t le  5  Cal i fornia  Administrat ive  Code  Div is ion  3,
commencing with Section 3000, establ ished the  responsibi l i t ies  o f
the  local  educat ional  agencies  with  respect  to  the  assessment  o f ,
and provis ion  o f  spec ia l  educat ion  and re lated  serv ices  to ,

’ handicapped children.

Prior to the passage of Chapter 1747, Statutes of 1984,
local educational agencies were responsible for the assessment and
provision of mental health services for handicapped children who
needed mental health services in order to take advantage of their
individualized education programs (IEPs). The County did not
provide individualized education program assessments, or case
management for children placed l:ut-of  -home pursuant to
individualized education programs. With the passage of Chapters
1747, Statutes of 1984, and Chapter 1274, Statutes of 1985, and
the implementation of Title 2 California Administrative Code
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Div is ion  9 , the Mental Health Bureau of the County of Santa Clara
must provide mental health assessment, case management, and
treatment for these children who are residents of the County.

II.‘ Nature of the Mandate

Chapter 1747, Statutes of 1984 added Chapter 26 to Division
7 of Title 1 of the Government Code, and amended Section 11401 of
the Welfare and Institutions Code. The legislation provided that
psychotherapy and other mental health assessmentslfor  children
with suspected handicaps shall be conducted by qualified mental
heal th  pro fess ionals  as  spec i f ied  in  regulat ions  developed by  the
State Department of Mental Health. Government Code Sections
7572(c) and 7576. The legislation provided that a representative
of the county mental health department shall be included on a
chi ld ’ s  indiv idual ized  educat ion  program team i f  the  chi ld  i s
c lass i f ied  as  ser ious ly  emot ional ly  d isturbed and the
individualized education program recommendation includes
out-of-home placement. Government Code Section 7572.5. The State
Department of Mental Health or designated community mental health
serv ice  shal l  be  responsib le  for  the  provis ion  o f  psychotherapy or
other mental health services, i f  t h e  s e r v i c e s  a r e  necessary,in  a  _
disabled,child’s  individualized education program. Government
Code Section 7576. Parents  shal l  not  be  l iable  for  the  cost .  o f
therapy. Government Code Section 7582.

Chapter 1274, .Statutes  of 1985 amended Chapter ,26  of
Division 7 of Title 1 of the Government Code, and amended Sections
5651, 10950, and 11401 and added Chapter 6 to Part 6 of Division 9
of the Welfare and Institutions Code. This  leg is lat ion  des ignated
the county mental health agency as case manager for seriously
emotionally disturbed children for whom out-of-home placement has
been recommended. Government Code Section 7572.5(c)(l). T h e
county mental health agency may delegate this responsibility to
the county welfare departmewnt, but the county mental health
agency remains financially responsible. Government Code Section
7572.5(c). The person who.conducts  an assessment must attend the
individualized education program team meeting if requested.
Government Code Section 7572(d)(l). Parents  shal l  not  be  l iab le
for the costs of mental health assessments or 24-hour out-of-home
care  for  ser ious ly  emot ional ly  d is turbed  chi ldren . Government
Code Section 7582; Welfare & Institutions Code Section 18350.

New Divis ion  9  (Chapter  1 ,  Art ic les  l -9 ,  Sect ions
60000-60610) of California Administrative Code Title 2 was filed
December 31, 1985 effective January 1, 1986, and refiled June 30,
1986. These regulations make clear that the local.mental  health
agency shall be responsible for the mental health assessments, and
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shal l  be  f inanc ia l ly  responsib le  for  prov is ion  o f  mental  heal th
services included in an individualized education program,
regardless  o f  whether  the  serv ices  are  de l ivered  d irect ly  by  the
agency OK by contract. T i t le  2 Cal i fornia  Administrat ive  Code
Section 60020. The local mental health program shall be
responsib le  for  rev iewing  the  educat ional  in format ion ,  observ ing
the  s tudent  in  the  school  environment ’ i f  necessary ,  determining  i f
mental health assessments are needed and, if assessment is needed,
preparing a written assessment. Ti t le  2  Cal i fornia  Administrat ive  ’
Code Section 60040.

Subsequent legislation (Chapter 186, Section 2.00, Statutes
of 1986; Chapter 1133, Section 3, Statutes  o f  1986)  for  Fiscal
Year 1986-87 allocated $2,000,000  to the State Department of
Mental Health for assessments, treatment, and case management
services , and made available for transfer from the State
Department of Education to the State Department of Mental Health
an additional $2,700,000  for assessments and mental health
treatment  services . Of these amounts, $222,955 has been allocated
to the County of Santa Clara. .J

As  a  result  o f  th is  leg is lat ion ,  the  County  reviews
educational information, determines whether assessments are
necessary, assesses the mental health needs of referred
individualized education program children with suspected /
handicaps, prepares written assessments,  attends.individuaiized
education program team meetings as a team member if the child is
ser ious ly  emot ional ly  d isturbed and res ident ia l  p lacement  i s
recommended by any team member, has the person,tiho  performed the
assessment present at team meetings if requested, conducts mental
health  treatment  for  chi ldren for  whom such treatment  is  /
recommended in individualized education programs, contracts with
and provides the financing for mental health treatment by private
contractors , and acts as case manager for seriously emotionally
disturbed students in out-of-home placements.

The County’s cost of providing mental health assessments,
case management, and treatment for Fiscal Year 1986-87 are set

- forth  in  the  fo l lowing schedule .
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Assessment and Case Management

Salaries

Services & Supplies

Overhead

Subtotal

Treatment

Treatment prescribed in IEPs
for children assessed prior
to October 30, 1986: _

Day Treatment
($93 x 37,237 units)
202 children

Medication Monitoring
($66 x 86 units)

8 children

,Individual  Therapy
($87 x 3069 units)
72,children

Group Therapy
($55 x 1364 units)
29 children

and Disabled Students

$ 127,000

16,000

21,000

$ 164,000

$3,463,000

5,000

267,000

75,000 /,'
Estimated cost for treatment
for children assessed after
October 30, 1986:

Estimated Additional
($1,000 mo. x 6 mos.)
25 children 150,000

Subtotal $3,960,000
Medi-Cal & Insurance ( 820,000)

Net Treatment Cost $3,140,000

Total Program Cost 3,304,ooo
Less Appropriation ( 222,955)-

Estimated Net Cost $3,081,000
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The est imated total  net  treatment  cost  o f  $3,140,000  for
Fisca l  Year  1986-87  inc ludes  the  cost  o f  indiv idual ized  educat ion
program-mandated treatment for children previously known to the
County mental health system, as  wel l  as  the cost  o f  treatment  for
children new to the County Mental Health system, allocated as
follows:

Estimated cost of treatment
for children known to the
County mental health system
prior to FY 1986-87

. .

(215 children) $2,950,000

Less : Medi-Cal &  Insurance (611,000)

Estimated net treatment
cost  (o ld  cases) $2,339,000

Estimated cost of treatment
for  chi ldren new to  the
county mental health system
in FY 1986-87 (121 children) $1,010,000

Less: Medi-Cal &  Insurance (209,000)

E s t i m a t e d  n e t  t r e a t m e n t  *
cost  (new cases) 801,000

Estimated total net
t r e a t m e n t  c o s t $3,140,000

Children known to the County mental health system prior
Fiscal Year 1986-87 had received some mental’health services in

to

prior years from either the County or County contract providers.
These services did not necessarily satisfy the recommendations
the  indiv idual ized  educat ion  programs o f  those  chi ldren,  as  the

o f

County  was  not  required  to  provide  the  serv ice  spec i f ied  in
individualized education programs. Children who had
individualized education programs which recommended mental health
services  were  treated  no  d i f ferent ly  f rom other  chi ldren rece iv ing
mental health services.
regarding who to treat,

The County made clinical decisions
and what treatment to provide.’ Children

were  not  necessar i ly  seen as  o f ten  as  required  by  their
individualized education programs. The focus of therapy was on
the global mental health needs of the children, not the needs as
they  re late  to  the  abi l i ty  to  benef i t  f rom a  f ree ,  appropr iate ,
public education.
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The effect of Chapter 1747, Statutesof 1984, Chapter 1274,
Statutes ‘of 1985, and Title 2 California Administrative Code
Div is ion  9  i s  to  g ive  the  h ighest  pr ior i ty  to  indiv idual ized
education program treatment. If mental health resources are
insufficient to meet the needs of the community immediately,
treatment required by individualized education programs must
continue to be provided. Pat ients  with more  acute  i l lnesses ,  but
without individualized education programs--including children--may
be placed on wait ing l ists . The County previously had the
f lex ib i l i ty  o f  pr ior i t iz ing  treatment  OK  reduc ing  the  leve l  o f
mental health services below the level required by individualized
education programs. The  County  has  lost  th is  f l ex ib i l i ty ,  as  the
leg is lat ion  mandates  that  the  County  prov ide  mental  heal th
services.pursuant  to individualized education programs, regardless
o f  the  sever i ty  o f  the  mental  condi t ion , and regardless of. funding
l imitat ions .

The legislation impacts the County’s treatment qf children
pursuant to individualized education programs in another way as
well . Prior to Fiscal Year 1986-87, fees were charged in
accordance  with  the  responsib le  party ’s  abi l i ty  to  pay ,  regardless
of whether the services rendered were required by an
individualized education program. The parents of.individuai
pat ients  were  l iable  for  the  costs  o f  mental  health  care  under
Welfare &  Institutions Code Sections 5716 and 5718, as determined
under the UMDAP program. If a child were covered by insurance,
the parents were required to submit insurance claims.

With the passage of Chapter 1747, Statutes of 1984 and
Chapter 1274, Statutes of 1985, the County may not charge parents
for  the  services  rendered. Further, as  th is  l eg is lat ion  br ings
the  mental  heal th  services  within  the  ambit  o f  fe.deral Educat ion
for All Handicapped Children law, the County has lost
substant ia l ly  the  abi l i ty  to  require  parents  to  submit  insurance
c la ims for  the  rendered services . With regard to IEP children who
received mental health services in prior years and who continue to
receive individualized education program-mandated mental health
services , this has resulted in an estimated revenue loss of

* $66 ,000  in  pat ient  fees  and third  party  insurance  for  Fisca l  Year
1986-87.

In addition, in  pr ior  years  school  d istr ic ts  part ia l ly
funded County contract providers who provided individualized
education program services. In Fiscal Year 1985-86, County
contract  providers  rece ived $204,000 from school  d istr ic ts . The
County providers now look to the County alone to provide all the
funding,for  t reatment  pursuant  to  indiv idual ized  education
programs. The est imated loss  in  revenue from this ’ source  is
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$212,000  ($204,000  p lus  a  cost  o f  l iv ing  increase  o f  4%) .
Addi t iona l ly , the  County  asserts  that  i t  had  the  opt ion  in  pr ior
years  o f  b i l l ing  school  d istr ic ts  for  mental  heal th  serv ices
provided pursuant to individualized education programs. As the
County  is  now responsib le  for  providing  these  services ,  th is  i s  no
longer an option.

Pr ior  to  1986-87 , the County provided no financial
contribution for mental health services rendered by providers
other than the County, County  contract  providers ,  or  s tate
hospitals . Under Chapter 1747, Statutes of 1984, Chapter 1274,
Statutes  o f  1985 ,  and Ti t le  2 , California Administrative Code,
Div is ion  9 , the County may be required to pay for mental health
services .rendered by  pr ivate  therapists  as  wel l .

Chapter 1747, Statutes of 1984, Chapter 1274, Statutes of
1985. and  T i t l e  2 , California Administrative Code, Division 9

c lear ly  impose  on  the  County  o f  Santa  Clara  a  mandate  as  de f ined
in Government Code Section 17514(a). As a result of this mandate,
the County of Santa Clara will incur estimated unreimbursed costs
for  Fisca l  Year  1986-87  in  the  amount  o f  $3,081,000  for  the
assessment, case management, and treatment of handicapped children.
pursuant to individualized education programs.

I I I . Federal Statutes

The Education .for All #Handicapped Children Act ( llEHA1l),
20 U.S.C. 51401 et seq., provides  that  a  state  must ,  in  order  to
rece ive  federal  grants - in -a id  under  the  Act ,  have  in  e f fect  Ira
po l i cy  that  assures  a l l  handicapped chi ldren the  r ight  to  a  f ree
appropr iate  publ ic  educat ion . ” 20 U.S.C.  51412(l). “Free.--,
appropriate public education” require‘s that special education and
re lated  serv ices  are  provided  at  publ i c  expense ,  under  publ i c
supervision and direction, and without charge. 20 U.S.C.
~1401(a)(18)~  2 0  U.S..C.  51412(2)(C). Related  serv ices  inc lude
counse l ing  and psycholog ica l  serv ices  ,as  may be  required  to  ass ist
a  handicapped chi ld  to  benef i t  f rom spec ia l  educat ion . 20 U.S.C.
51401(a)(17).

A  s tate  choos ing  to  partic’ipate  in  the  Educat ion  for  Al l
Handicapped Children program must submit a plan setting forth
pol ic ies , procedures and program descriptions. 20 U.S.C.  §1413.
Federal  grants - in -a id  rece ived  by  a  s tate  are  a l located  to  loca l
educational agencies and intermediate educational units.
20  U.S.C.  §14ll(d). Federal law does not provide for an
al locat ion  o f  the  grants - in -a id  to  loca l  mental  heal th  agenc ies .
However, s ince  Cal i fornia  has  chosen to  de legate  to  count ies  the
responsibility for providing Education for Al!1  Handicapped
Children mental health assessment, case management and treatment,
local mental health agencies must comply with federal law.
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IV. Cost Recovery

Chapter 1747, Section 5, Statutes of 1984 states:

Notwithstanding Section 6 of Article XIIIB of the
California Constitution and Section 2231 or 2234 of
the Revenue and Taxation Code, no appropriation is
made by this act for the purpose of making
reimbursement pursuant to these sections. I t  i s
recognized, however,. that a local agency or school
district may pursue any remedies to obtain
reimbursement available to it under Chapter 3
(commencing with Section 2201) of Part 4 of
Division 1 of that code.

Chapter 1275, Section 17, Statutes of 1985 states:

Reimbur,sement  to local agencies and school
districts for costs mandated by the state pursuant
to this act shall-be made pursuant to Part 7
(commencing with Section 17500) of,Division  4 of
Title 2 of the Government Code and, if the
statewide cost of the claim for reimbursement does
not exceed five hundred thousand dollars
($500,000), shall be made from the State Mandates
Claims Fund.

The County’s share of the funds appropriated by Chapter
1133, Statutes of 1986 for Fiscai Year 1986-87. is $222,955. cost
recovery from the federal portion of Medi-Cal reimbursement,and
from third party insurance reimbursement for all mental heglth
services rendered pursuant to individualized education programs is
estimated to be $820,000 for Fiscal Year 1986-87. The estimated
net cost of complying with the mandate during Fiscal Year 1986-87,
less the $222,955 previously allocated to the County. of Santa
Clara from the total appropriation, is $3,081,000.

Thee  County of Santa Clara has only a limited remedy
available  to  i t , as described in Government Code Section
17556(a)(4), to “levy service charges, fees, or assessments
sufficient to pay for the mandated program or increased level of
service. It

Generally, patients or other responsible parties are
charged fees for mental health services, determined by their
ability to pay. Welfare & Institutions Code Section 5716.
Insurance companies are billed for covered servxces. If the
services are for individualized education program treatment,
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‘.

however, the services must be provided at no charge to the parents
regardless  o f  the ir  ab i l i ty  to  pay , and the ability of the County
to obtain reimbursement from parents’ insurance companies for
therapy rendered pursuant to individualized education program ,is
l imited. Parents may voluntarily agree to submit insurance claim
forms, but  may not  be  compel led  to  do  so  i f  i t  would  result  in  any
cost  to  them, such as  through a  reduct ion  o f  l i fe t ime benef i ts  or
an increase in premiums. “Not ice  o f  InterpretationI’,  4 5  F R
86390-86391,  December 30, 1980; Bureau of Education for the
Handicapped Policy Letter, 2 EHLR 211:361,  April 29, 1985.

Cost  recovery  f rom the  federal  port ion  o f  Medical
reimbursement and from third party insurance reimbursement from
voluntarily submitted claims is estimated to be $820,000.

There is no cost recovery from the state Medi-Cal program.
In Fiscal Year 1986-87. the County of Santa Clara,has  entered into

a  negot iated  net  amount  Short -Doyle  contract  with  the  State  o f
Cal i f orn ia , pursuant to Welfare &  Institutions Code Section
5705.2(c ) . Under  this  provisionl’ the County receives a fixed
amount of funding from the State in lieu of Short-Doyle Medi-Cal
and other Short-Doyle funds. Welfare and ‘Institutions Code
Sect ion 5705.2( f ) . Through this contract, the County agrees’to
provide  services  consistent  with the,following  principles :

(1) A continuum of mental health services which are
required by statute and which are accessible and acceptable
t o  t h e  c o u n t y  p o p u l a t i o n ;
(2 )  Mental  heal th  serv ices  which  are  cul tural ly  and
age-appropriate to the type, amount, and intensity needed
to maximize recovery: .I.
( 3 )  Mental  heal th  serv ices  in  the  least  restr ic t ive
appropriate environment available with due regard for
indiv idual  const i tut ional  r ights  and publ i c  sa fety :
(4 )  Prompt  evaluat ion  and care  o f  persons  with  acute
disabling symptoms, especially those considered dangerous
to  se l f  or  others  and persons  with grave  disabi l i t ies ;
(5) Cont inuity  o f  care  and treatment  for  persons  d isabled
as  a  result  o f  a  mental  d isorder  who need ass istance  in
using available mental health or other community resources;
a n d

(6 )  Programs in  the  community  which  enhance  the  abi l i ty  o f
the  general  populat ion to  cope  with  stress ful  l i fe
s i tuat ions  and prevent  the  onset  o f  mental  d isorder .
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Under this negotiated net amount contract, the County of
Santa Clara receives an allocation from the State for Fiscal Year
1986-87  o f  $21,484,875  for  mental  heal th  serv ices ,  inc luding  the
$222,955 allocation for the mental health assessment, case
management, and treatment of handicapped children.

Pursuant to Paragraph 31(a)(3) of the contract, the
County’s share of costs is, to be determined under Welfare and
Institutions Code Section 5705. This  sect ion  provides  that  the
net  cost  o f  a l l  services  spec i f ied  in  the  approved county
Short -Doyle  p lans  shal l  be  f inanced on  a  bas is  o f  90  percent  s tate
funds and 10 percent county funds, except  for  state  hospita l
services . The 10 percent county contribution is not required for
mental health assessments, case management and treatment of
handicapped children. Sect ion  3 , Chapter 1133, Statutes of 1986.--/--..

The Fiscal Year 1986-87 negotiated net amount contract
.  prov ides  general ly  that  the  County “shall  provide  access ib le

appropriate services in accordance with Federal and State
regulat ions  to  a l l  e l ig ib le  c1ients.l’ Cl ient  i s  def ined as  “a
person who receives services pursuant to the.Short-Doyle Act.”
Handicapped children receive services pursuant not to ,the
Short-Doyle Act (Welfare 6 Institutions Code Division 5 Part, 2),
but pursuant to the individualized education program provisions of s
Chapter 1747, Statutes of 1984 and Chapter 1274, Statutes of 1985
(Government Code Section 7570 JZ&  seq.).

The services to be provided to handicapp,ed  children under
Chapter 1747, Statutes of 1984 and Chapter 1274, Statutes of 1985
are  not  spec i f i ca l ly  re ferred  to  in  the  contract ,  ,except  insofar
as the dollar allocation has made. The costs of providing-*the
mandated services and the services required by the contract,
excluding .the costs associated with the mental health assessment,
case management, and treatment of handicapped children, exceed the
state  a l locat ion  and required.county  match .

As calculated under Welfare and Institutions Code Section
* 5705” the  County ’s  share  o f  cost  for  the  ent ire  Short,Doyle

’ program would be $2,547,225. The County, however, has budgeted an
additional $4,933,871  in general county funds for mental health
services  ( re ferred  to  as  “county  overmatch” ) . County overmatch
has been used to fund the cost of assessment,. case management, and
treatment of handicapped children program which is in excess of
the $222,955 State allocation to the County.
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v. Cost Savinqs

There are no cost savings attributable to Chapter 1747,
Statutes of 1984, Chapter 1274, Statutes of 1985, and Title 2,
California Administrative Code, Division 9.

VI .  Pet i t i on

We request that the requirements of Chapter 1747, Statutes
of 1984, Chapter 1274, Statutes of 1985, and  Ti t le  2  Cal i forn ia
Administrat ive  Code  Div is ion  9  o f f i c ia l ly  be  dec lared  state
mandates, and that  re imbursement  in  fu l l  be  dec lared  for  a l l  costs
associated with the mandate.

. .
VII. Declaration

I-, Ken Meinhardt, M.D., as Director of the Mental Health
Bureau  for  the  County  o f  Santa  Clara ,

descr ibed  in  th is  pet i t ion .
am famil iar  with the facts

In  th is  capac i ty ,  I  am responsib le
for planning and implementing mental health services for the
County of Santa Clara.
Santa Clara since 1966,

I  have  been  employed  by  the  County  o f
and have been responsible for planning and

implementing mental health services since 1981.

I  cert i fy  under  penalty  o f  per jury  under  the  laws  o f  the
State  o f  Cal i fornia  that  the  foregoing  is  t rue  and correct  o f  my
own knowledge, except as to any matters which are therein stated
as  information  or bel ie f , and as to those matters I believe them
to  be  true .

'i

San Jose, Calif  oLnia
Place

2 5 3 3 h
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Lj CONTRACTOR
;  ‘T

Oi ,;~~f=&g4X  ,
0’ STATE AGENCY n r-l

s&J.  e";plI
0 DEPT. OF GEN.

lst d a v o f JUlY
0 COIJTROUER

.~cREEsIEST,  made and entered into this (/ 1 9 8 6 ,
State  of California. by and between State of California, thr;ugh  its dul!,  elected or appointed,

cl.
-c zy (

et! ’ acting
* .’ of-l!

,il c
.=c=. ,o 7’”

E  O F F I C ER ACTING  FOR  STATC A G E N C Y NVHBE”

State Department of Mental Health' (DMH)  86-7,7400
p-5

sctor/Div. of Admin. " 2 0 ;
Y callrd  rht Slate.  and 'D '

County 'of "'Santa Clara ,i : :, ;a 5;
:r  called the Confracfm.  , , 0  1

/ : J.  ;,,,:  :,,:,:.  .,..  , ; ,.,, I

:ESSETH:  That the Contractor for and in consideration of the covenants, conditions, agreements, and stipulations OF  the Stated ’
after expressed, does hereby agree to furnish to the State services and materials, as follows: %
rh  str~icc  to bt  rmdrrtd  by Contrrrcfor,  amount 10 bt  paid Confroctor. limt  jm pcrjormancc or complclion. and arlach  p10nr and sptcijica~ions.  tj  any.) k

zreas, the Department of Mental Health (hereinafter referred to as STATE)
ministers the Short-Doyle Act,

;I
Welfare and Institutions  Code, Sections 5600 ~-1

seq., which provides for the rendering of m$ntal health services in
:munity  settings throughout California; and 5' IDi I. . vq
treas, the STATE is'desirous of negotiating a net amount contract with 62;
nta Clara County (hereinafter referred to as CONTRACTOR or COUNTY) for them
>vision of mental-health services to its residents; and si

r t..- .
zreasI the COUNTY is agre&able.to  the rendering of such services on the terms: 1
j conditions hereinafter, set forth; 'and .

a - f ?lc
tress, such agreements are authorized a'nd provided for by the provisions of $i
ztion 5705.2(c) of the Welfare and Institutions Code; Ic-21
orL.iore, the STATE and the COUNTY do hereby enter into the following
reement:

e provisions  on the reverse side hereof constitute a part of this agreement *

,‘ITXESS  \VHEREOF, this agreement hasbeen  executed by the parties hereto, upon the date first above written.;

STATE OF CALIFOR’NIA C O N T R A C T O R  .

??

AMOUNT ENCUMBERED PROGRAM/CATEGORY (CODE AND TITLE) I
FUND TITL.C

s 26,197,492 Local Assistance
UNENCUMBERED BALANCE

1 General z/
IOPTIONAL  USE) nl

s
loI

ADsI.  INCREASING  ENCUMBRANCE ‘TE”4440-131-001 C H A R T E R STATUTE f!SCAC  YEA&
Dq

s  * 4 4 4 0 - l  07 - 0 0 1 1 8 6
AD,. DECREASING ENCUMBRANCE OBJECT  OF EXPE(iDITURE  ICOlE  AND TITLO

1 9 8 6  ‘I 986~9:
l-J*

s Negotiated Net Amount Contract _ cD'

3eparlinenr  of Genera/Services

Use Only
'W3pt  from complinncr  with  tic ‘Ptthlic
..untract  Code and from UepuiW~er~t  of
kneml  Senices r e v i e w  lwr  Scctior
iX7.1  and 5703.8  of the Wellnre  a.&
nstitutions  Code.

FEB 03  1987

. II

J htrcby  ctrlijy  upon my cwn  personal  knowledge rhnt  budgrrtd  fun&  art T”‘A’ No’
owrloblr  /or  Ihe period and purpose of rhc  crpmdirurt  sralcd  &xv.
SIGNATURE 06  ACCOUNTING OFFICER
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1. ‘The Contractor agrees to indemrlifp,  defend  and stlve  harmless  the State, its bEkers, agents
rind  employees  from any and a!! claims and ‘losses accruing or resulting to any and a!! contractors,
subcontractors, materialmen,  laborers and any other person, firm or corporation furnishing or
‘supplying \vork,  services, matcrinls  or supplies  in connection with the performance of this contmct,
and from any and all claims and losses accruing or resulting to any person, firm or corporation
who may he injured or damaged by the Contractor in the perfornwncc  of this contract. ,

2. The Contmctor,  and the agents and employees of Contractor, in the performance of this
agreement, shall act in an independent capacity and not as officers ar employees or agents of
State of Califomkt.

3. The State  may terminate this agreement and be relieved of the payment of any consideration
to Contractor should Contwctor  fail to perform the covenants herein contained at the time and
in the manner herein provided. In the event of such termination the State may proceed with the
\vork in imy mtu-mer deemed  proper by the State. The cost to the State shall be deducted from
any sum due the Contractor under this agreement, and the balance, if any, shall be paid the
Contractor upon demand. * “.

4. \\‘ithout  the written consent of the State, this agreement is-not assignable by Contractor
either in \vhoIe or iqpart. .

*.J
5. Time is the essence of this agreement. **

.
6. Xo alteration or variation of the terms of this contract shall be valid unless made in writing

and sigved by the parties hereto, and no oral understanding or agreement not’ineorporated herein,
shall IX binding on any of the parties hereto.

7. .Tke  consideration to be paid Contractor, as provided herein, shall be in compensation for
a!! of Contractor’s expenses incurred in the performance hereof, including travel and per diem,
unless other&se  expressly so provided. *

This  cc&act  is in
cOmp\iance With  a\t

bj ‘1240-1247.
he provisionS  O f  Sk* ’ materialS* . inf~i~ail~n  CITO
~$~~~~e~ in accordance with SAM.

.



1.  Ihe Contnctbr  agrees to indemnif!;  dcfrnd  and save hnrmfcss the State, Its  oBkerr,  agents
and  tmplo~ter  from any and all clsims and  losses accruing or resulting to any arid  all wntracton, c a.
subcontrxton,  materkJmcn,  IabDrcrs  and .~ny other person, firm or corporation’  fumirhing  or
suppl~kg  work, services, materids  or supplies in connection with the performance of thit  contract,

and from mny and nil clnims  and losses wxuin,n or resulting to any person, firm or mrpQrotiozf ?

who may be injured or damaged  by the Contractor in the performann  of this contract.
r

??? ?
?

???? ? ?

2 The Contractor, ?? nd the agents and employees of ‘Contmctor,  in the ptrformanrx of thh ’
agreement, sha’fl act in an indcprndcnt captci~  and not as ofEinn or employees or agents of

. State of Glifornir..

3: The State  may km-&ate  this agrcemcnt  and be relieved of the payment of any conridtntion
to Contractor should Contractor fail to pcrfonn the cxwenants  herein contained at the time and
in the manner herein provided In the event of such termination tbt  State may proned  uiih the
work  in ~g  manner deemed  proper by the State. The cost to the State shall be deducted from
any sum due the Contmctor  under this agreement, nnd the balance, if any, shall be paid the
Contractor upon-demand. , I . ,

4. Without the tittcn consent of the State, this agreement is sot usignable  by Contractor
either in whole or in part. w.

?

5. Time is Ihe  essence of this agreement 0 i*

.

6. No altention  or variation of the term of ti contract  shall be \-lid unla made  in whiting
and signed by the parties hereto;and  no on1  understanding  or agreement noi incorprated  bcrcia,m

‘.’ shall bc binding on any of ,tht  parties hereto.

7. The consideration to be paid Contractor, R.S  provided herein, &Jl be in compensation for
111  of Contractor’s expenses incurred in the performance hereof, including travel and per diem,
unless othemirt  exprtrsly  so provided.
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8.

9 .

10.

#.

il.

12.

13.

.Authority

This agreemen-+ is authorized by, and subject to, the
provisions of Section 5705.2 of the Welfare and
Tnstitutions  Code (See Exhibit *'A*').-.'_ I : i /' ,' < ', ':.;.',.' ,..:.i /,.  ,
Control Requirements (,..i'  I' ,. :, : " "', 1'. ,'

I !, ‘, ., ; ,:
This agreement is subject to all applicable federal and ',
state laws and regulations. The provisions of this 'a
contract are not intended to abrogate any provisions of
law or regulation existing or enacted during the term of
this contract.

mount Of Contract

The total net amount of State General Fund dollars ,.
payable by the State to the County under this contract
shall not exceed $26,197,492. The County share of state
hospital costs shall be offset against this amount.

Term Of Contract

The term of this contractshall be from July 1, 1986,
through June 30, 1987. The State and the County agree
that, in the event that a new contract is not negotiated
and executed prior to July 1, 1987, this contract will
be extended in full force and effect in all of its terms
until October 1, 1987, or until the new contract is
signed for 1987/88, whichever occurs first.

Chief Negotiator

a. The State has designated the Department of Mental
Health's Deputy Director of the Division of 'Community Programs to be its Chief Negotiator.

b. The County has designated the Director of
County Mental Health to be its Chief Negotiator.

County Responsibility  For Operation/Maintenance

The County agrees to furnish all space, facilities,
equipment, and supplies necessary for its proper
operation and maintenance.
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14. *Conflict Of Interest ' " ‘:.“.,;<  .,(
', ..

The County affirms that it p;esently  has no interest,
including, but not limited to, other projects or“

independent contracts, and shall not acquire any such
interests, direct or, indirect, which would conflict in
any manner or degree with the performance of services

: under this agreement. The County further agrees that,
".~~,~:*~~'in  the performance of this contract, no person having
any such interest shall be employed or retained under

this contract except as mutually agreed by both parties. '

The State agrees that persons having personal or
professional conflict with the intentions and goals of
this contract will not be assigned to the task of
monitoring this contract.

j/ “ 'I ;; .,
I; 'Yi' -: ( ..,;

15. State Holds County Harmless Against Claims And Losses

The State agrees to indemnify, defend and hold harmless
the County, its officers, agents and employees from and

Y against any and all claims and losses whatsoever,
accruing or resulting to any person, firm or corporation
for damage, injury or death arising out of or connected
with the State's performance under the terms of this
agreement. The State agrees to provide consultation and
assistance to the County in any lawsuit challenging the
validity of the statutes or regulations pursuant to
which this contract was executed.'

16. Nondiscrimination Provision

,,' a. During the performance of this contract, the- County
and its subcontractors shall not unlawfully 1
discriminate against any employee or applicant for
employment because of race, religion, color,
national origin, ancestry, physical handicap,
medical condition, martial status, age or sex.

The County and its subcontractors shall ensure that
. ~ the evaluation and treatment of their employees and

applicants for employment are free of such
discrimination.

b. The County shall include the nondiscrimination and
compliance provisions of this contract in all
subcontracts to perform work under this contract.

C. The County agrees to the provisions of Section SO4
of the Rehabilitation Act of 1973, as amended,
pertaining to the prohibition of discrimination
against qualified ,handicapped persons in all
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federally assisted programs or activities, as
'*

detailed in regulations signed by the Secretary of
Health and Welfare Agency, effective June 2, 1977,
and found in the Federal Register, Volume 42, No.
86, da,ted May 4, 1977. ,-,. b_ I.,:  :' . 1

'_ . ..,', .' .' ,, .‘!.,:
Use/Reproduction of Data Y :'.!'t":

.I..'
17. !/, ;..i

.L
The State reserves the right to use and reproduce all
reports and data produced and delivered pursuant to this '
agreement, and reserves the right to authorize others to
use or reproduce such materials, unless of a
donfidential nature.

1%. Copvrights/Patents

Except as provided in this agreement, the County may
seek patents or copyrights for inventions, copyrightable
ma-terials or other origina,1 work product which has been
commissioned, funded or developed by the County with
funds provided by the Department, or otherwise produce.?
in performance of this contract, or in contemplation
thereof, subject to the rights of the Department as set
forth in this section.

A

Copyrightable materials, for the purposes of this
section, may include, but not be limited to, data,
plans, drawings, specifications, reports, operating
manuals, notes or other consultant work. The State
shall have the right to manufacture, reproduce, publish,
use and/or distribute all such inventions or
copyrightable.material. Upon any such inventions or
copyrightable materials shall be the statement:
*'COPYRIGHTED/PATETED  (as appropriate), YEAR (as
appropriate), BY (insert name of contractor); REPR_OPUCED
WITH PERMISSION."

No further manufacturing, reproduction, publication, use
or distribution shall be made without permission of the
County. All copyrights or patents to which this clause
is applicable shall be in the name of the County. If
any such inventions are patentable, or any such original
work product or materials are copyrightable,'the  County
may patent or copyright same except that, whenever any
such patents or copyrights are applied for or sought by
the County, or any employee or assignee thereof, the
County shall promptly and fully report such fact to the
State, which reserves a royalty-free, nonexclusive and
irrevocable license to manufacture, reproduce, publish,
use and/or distribute same.

32
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3p, ta Clara County

-Any revenues derived from the sale of such invention or
copyrighted materials by the County, or any employee or
assignee thereof, shall be reported to the State and
utilized by,the  County for the benefit of persons with

.', mental illnesses. .
,*s')‘+  ,.:.  3 :'.y,) /,_,,,/ '; ', ."' ')

.
.., ,.,. .,.!\:. *,a..,  4,: '+~:i,?'.'  :,:  . ,,,  /,, ,:,:;,:. ,. . ,,' ',: ,,(,. (" 8,is',.

19.
'1,;;  ;, :.;.i,.  '.,  ,'.,,.  p,. .,  $ (, .: ;* .'.  ,/I i' " !y , I,
Disputes  ,';:,;,r".

iI
.*,,  1;": ':,',

;; cl:'  ,, ,'
,, ,. . \. ,' ,"(

', .,;.,
(,

..:."Should 4 dispute arise under this contract, the County
shall, prior to exercising any other remedies which may
be available, provide written notice of the particulars
of such dispute to:

/’ Chief Deputy Director
Department of Mental Health
1600 9th Street
Sacramento, CA 9 5 8 1 4

Such written notice shall contain the contract number.
The Chief Deputy Director shall meet with the County,

review the factors in the dispute, and recommend a means
.- I'of resolving the dispute before a written response is

.given  to the County.
i

20. Congressional App ropriation Of Funds

a.

b.

C .

d.

it is mutually understood between the parties that
this contract may have been written before
ascertaining the availability of congressional
appropriation of funds for the mutual benefit of
both parties, in order to avoid program and fiscal
delays which would occur if the contract were
executed after that determination was made.. - /'
It is mutually agreed that, if the Congress does not
appropriate sufficient funds for the program, the
State has the option to void the contract or to
amend the contract to reflect any reduction of
funds. Such amendment, however, shall require
County approval.

This contract is subject to any additional
restrictions, limitation, or conditions enacted by
the Congress or any statute enacted by the Congress
which may affect the provisions, terms, or funding
of this contract in any manner.

The State and the County agree that if Congress
enacts such changes during the term of this
contract, both parties shall meet and confer to
renegotiate the terms of this agreement affected by
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21.

22.

23.

24.

. the restrictions, limitations, conditions, or
statute enacted by Congress.

i ,_3..  ,/ ,' I
Statutory/Requlatory  Amendments . . .,

This contract is subject to any restrictions,_ - Legislaturelimitations, or conditions enacted by the
and contained in the Budget Act or any statute enacted
by the Legislature which may affect the provisions,
terms, or funding of this contract in any manner. The
State and the County mutually agree that if statutory or
regulatory amendments occur during the term of this
contract which affect this contract, both parties shall
meet and confer regarding the changes and shall
renegotiate the terms of this agreement affected by the
statutory or regulatory amendments.

Confidentiality Of Records

d.. The County shall protect from unauthorized
disclosure, names and other identifying information
concerning persons receiving services pursuant to
this contract, except for statistical information
not identifying any client, or when disclosure is
authorized by federal or state statute.

b. The County shall not use such identifying
information for any purpose other than carrying out
the County's obligations under this contract, except
when disclosure is authorized by federal or state
statute.~

:

Timely Communication Between State And County

a. The State shall report to the County in a timgly
manner any public or private inquiries, complaints,
or reports which shall affect the operation of
county mental health programs.

b; The County shall report to the State in a timely
manner any special incidents which may have impact
on statewide operation of the mental health system.

Revenue Collection Policy

The County shall conform to all policies and procedures
regarding revenue collection issued by DMH under the
provisions of th,* Welfare and Institutions Code,
Sections 5717 and 5718.

34
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,:/ .’

25. 'Expenditure of State General Funds

..,,The County agrees that all funds paid out by the.!
"""'shall be used exclusively ror * . em _. ---&

~~~~~~~~~~  ,ll=,l\-;l  FPII
services, including defraying operating and capzta
costs, and allowable County overhead (Welfare and
.Institutions  Code, Section 5705.2(c)(7)). "

State
L -a-alth

1

-I .: ._,. (,i / ,;,, , , *
,,.r._

/,’ .,L :!  ‘ i
.:,.s  .‘-‘, I ,;,; .,:, ” ; , :

26. Mental Health Advisory Board

Pursuant to Welfare and Institutions Code, Section
5705.2(e), the County shall keep the local Mental Health
Advisory Board apprised of issues relating to the net
amount contract with the State.' 's : ,

27. “,Definitions  ! -,'. ,, . !
6. "Client" means a person who receives services

pursuant to the Short-Doyle Act and is used
interchangeably with the term, "patient".

.w  : ~ b. "Negotiated

‘,  / ( ,

between the
services de
The negotia
adjusted gr
fixed and i
adjustment.
units only.)

C .

d.

e.

Rate" means the rate which is negotia
State and the County as the payment f

livered  on a per unit of service basis
ted rate is calculated by dividing the
ass by the total units. Such a rate i
.s not subject to retrospective cost

(This applies to Short-Doyle/Medi-Ca

ted
or
.

.S

.I

"Negotiated Net Amount" means the amount which is
negotiated between the State and the County that is
determined by subtracting the amount of projected
revenue from the total budget for services. 1'
"Revenue" means income from government (e.g.', Medi-
Cal, Medicare, CHAMPUS), as well as non-government,
patient-related funds.

"Dedicated Capacity" means the number of service
unitsJe.g.,  days, visits, staff hours) which will
be offered to serve the mental health needs of the
County. 5 .
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28.

L d.

29.

30.

ARTICLE II: PROGRAM PROVISIONS

Froqram  Principles ,,

The State 'and County agree that the following represents .
the program principles of the local mental health
program: I' 'I.'  I ,!, ., ,,,,,;).,,  '..'_,,,/  *..
a.

b.

c.

e,

f .

A continuum of mental health services which are
required by statute and which are accessible and *
acceptable to the county population.

Mental health services which are culturally and age-
appropriate to the type, amount, and intensity
needed to maximize recovery.

Mental health services in the least restrictive
appropriate environment available with due regard
for individual constitutional rights and public
safety.

Frompt  evaluation and care of persons with acute
disabling symptoms, especially those considered
dangerous to self or others and persons with grave
disabilities. ,.r;  ,~

Continuity of care and treatment for persons
disabled as a result of a mental disorder who need
assistance in using available mental health or other
community resources.

Programs in the community which enhance the ability
of the general population to cope with stressful
life situations and prevent the onset of mental
disorder.

.A' /'

Access To Services

The County and its subcontractors shall provide
accessible and appropriate services in accordance with
federal and state statutes and regulations to all

s eligible.clients.

Utilization Review/Qualitv  of Care'
.a. The County and its subcontractcrs  shall establish

and utilize systems to review the quality and
appropriateness of services in accordance with
applicable federal and state statutes and
*regulations (Sections 4070, 4071, 4072, and 5624 of
the Welfare and Institutions Code; and Sections

36
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456.3 456.4, and 456.6 of the Code of Federal Regu-
latiok (CFR) operativk  during the’t&rm tif’this contract.
The Mental Health Advisory Board shall participate in and
review the annual evaluation process and product.

P _

;. .‘,  j_ *

,i'bl.'.'i;::The  County shall have a quality, assurance system and
an approved quality assurance plan which conforms to
DMIS standards and guidelines developed pursuant to
state and federal regulations and which contains at
least the following components:

i ”

C .

d .

Utilization review of all Short-Doyle/Medi-Cal *
funded inpatient and clinic services.

Utilization review of all Short-Doyle funded
inpatient services.

Interdisciplinary peer review of the quality
of patient care.

Monitoring of the medication regimens of Short-
Doyle clients, including procedures to review:

(4

(b)

(cl

Id)

k)

Appropriateness of the dosage levels
prescribed,

Effectivenes's  of the medications for the
patient.

Occurrence of any adverse reactions.

Extent of patient compliance with
medication plans.

Level of patient information and ability
to manage his/her own medication regimen.

The State shall not issue policies or directives,
during the term of this agreement, which change the
utilization review requirements to be met by the
County. The State shall not amend previously
agreed-upon utilization review policies and
directives unless such policies and directives apply
to the entire State mental health system, or are
negotiated with the County prior to their
implementation.

The State shall review the existence and the
effectiveness of the County's and subcontractors'
utilization review systems in accordance with
applicable federal and state laws and regulations.
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ARTICLE III: FISCAL PROVISIONS.

,‘, ,,

I T I ‘,
%

.

31. Payment Provisions

a. The total amount payable by the State to the County
under this agreement shall be in accordance with the

," following schedule:
. s:

(1) State General Funds.

(4

.

(b)

(cl

The total net amount of State General Fund '
dollars payable by the State to the County
under this contract shall not exceed
$26,197,492. The County share of state
hospital costs and any monthly claim paid
to the County under the provisions of DMH
Policy Letter 86-29 shall be ,offset
against this amount.

The State shall pay the County at the
beginning of each month, l/12 of the
contract amount in accordance with the
budget attached hereto and labeled Exh*tall . ibit

If the contract is extended pursuant to
Item 11 of this contract, the source of
funds advanced to the county during the
extension period shall be the local
assistance allocation available to the
county for FY 1987-88.

(21 Federal Title XIX Funds

(a) The Coun yt shall be reimbursed federal
funds (subject to the availability of-such
funds) for the cost of services rendered
to federally eligible Medi-Cal
beneficiaries. Reimbursement of
expenditures will be made to the County
upon receipt of these funds from the
Department of Health Services in
accordance.with  current procedures.

(b) The r ta es for claiming Medi-Cal
reimbursement shall be in accordance with
Exhibit llCtl These rates are fixed and

are not subject  to cost adjustment. The
contractor shall conform*to  current
policies and procedures regarding the
preparation and submission of Short-
Doyle/Medi-Cal claims.

38
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:

County Share Of Costs

The County share of costs shall be determined
in accordance with Welfare and Institutions
Code, Section 5705. Such costs shall be
computed and entered in Exhibit "B". This
amount, regardless of actual cost, shall be
bound in accordance with Section 5702(b)(l) of
the Welfare and Institutions,Code.

County Overmatch

Section 5765.2(b)(l)  of the Welfare and *Institutions Code does not apply to County
overmatch and such funds shall not be bound.

b. State Hospital Costs

(1)

(2)

13)

(4)

The County's share of cost'of 15% shall be
deducted from the monthly claims. This
percentage will be applied to the actual net
cost of state hospital services, based upon the
actual number of days used.

It is the intention of the parties that the
County's usage shall not exceed the number of
days allocated. If the County's usage exceeds
the number of allocated days, the County shall
be assessed for such excess usage in accordance
with the statewide policy in effect on
execution of this contract.

The County will not be entitled to any savings
resulting from the planned or unplanned
underuse of its allocated days unless a :
specific proposal for underuse and savings/is
negotiated and approved by the Department.

The net cost of state hospital services shall
'be based on the average cost per day less

projected revenues multiplied by 27,343 days.
The State and County agree to mutually plan the
development of state hospital services that are
appropriate for County residents referred to
t'ne  state hospitals.

To the extent that resources are available in the
budget, needed program changes can be made in a
timely fashion, and the needs of all local programs
using the particular state hospital are taken into
consideration, such services shall be inaugurated
during the 1986-87 fiscal year.

I
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C . Catesorical  Funds
.

Any funds included in the negotiated net,amount,that
by Department policy are to be expended In speclfled
program categories may only be expended in those
.categories. . ",,

,, .(, !. ,.: y( ; ,,- : ,. ; ; /./r  ,.'i I ;' .,,, -, ., ,., /a/ ,,".
32. Cost Report ,' d:

-le County and its providers shall submit ye;;-e;;d&ost *
.sports  to the State no later than November ,

le cost reports shall be submitted in accordance with
le State's CR/DC system requirements, but ~111 noto:e

used for fiscal year-end settlement of Short-Doyle
Shnrt-Dovle/Medi-Cal  services.--- - -

c

- I
-,”
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ARTICLE IV: CONTRACT ADMINISTRATION
.

,:' ;,;<p ,; .;' : .'. ..r  . . ...' " " ,: .p '-..: ,, p / ', .. ,,-',:.:(,I  !,,,,  , 2 ‘ !?,,
" 33. Contract  "Objectives " ""',:",y, 4 ,,i',,;:;-  ,. , I 1 B:. i/ / :.- f. I ,'.f?>><i  , :,/ :&.; -, '. 1 ; ~ ; ,.;, /,,. .*,,

,ilI:.I a,.:,:,:,:  Dedicated Capacity: " Proqram ',.. j ',

'The program's dedicated capacity is the provision by
the County of the mode and service capacity as
negotiated by the County and the State. The

_, dedicated capacity agreed upon can be found in
';,Exhibit  "F" . ,I ,'

s

,The County shall bear the financial
"providing any and all mental health
population described and enumerated
contract within the net amount. The
responsible to ensure that services
throughout the term of the contract
assumes the risk that fewer service

I b.

risk in
services to
in the apprl
3 county is
are offered

0

. The State
units will r

to be provided.

the
ved

leed

Dedicated Capacity: Fundinq
.I

The program's total funding is intended to meet the
expenses of the program's dedicated capacity. This
total will be a combination of fixed funds (bound by
law) such as Short-Doyle State General Funds and
legally required County match and variable funds
from Short-Doyle/Medi-Cal federal participation,
Medicare, patient fees and insurance, grants, and
other miscellaneous sources.

The County assumes the risk and responsibility for
the collection of the variable funds. The State
assumes the risk of the approval of expenditure of
the fixed funds even if dedicated capacity is
underutilized.

34. Accrued Savings

The county shall propose alternative uses for ,funds
which are not expended for mental health purposes during

the contract period. The State and the County agree
that accrued savings may be used for the purposes
described in Exhibit "H", "Approved Uses of Accrued
Savings". Exhibit "H" ‘may be amended by mutual
agreement of the State and the County. Exhibit '$G",
"Al:l:ocation Savings Detail", will be completed showing
the p;lrposes  to which the prior year savings will be
used.*
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.
35. Contract Amendments

'.I
This contract may be amended by mutual consent.
However, the State and the County shall not amend the
contract after March 1 of the fiscal year unless '.
amendments are the result of statutory and regulatory
amendments. Should either party, during the term of
this contract, desire a change in this contract, such

,. ;,change,shall  be proposed in writing to the other party.
;:,,;*:.'.-,,i.' ,,s:' ,..
,.

36. Contract Termination Or Non-Renewal

This agreement may be cancelled at any time by-either
party for reasonable cause related to a substantial

‘, (,violation of the terms of this contract by giving sixty
,. (60) days written notice to the other party. Should the
agreement be cancelled, the County shall provide
necessary documentation to the State for the purpose of
initiating a Short-Doyle plan. \

; '
m

37. Contract Monitoring

a. Purpose .J.,
The State shall monitor the County program to assure
compliance with contract objectives.

b. Method

The County shall provide relevant information to the
State on a monthly basis for the purpose of contract
monitoring.

& State representative shall meet with County mental
health representatives monthly, or as needed, to discuss
the information submitted to the State and any 'problems
that might be arising.

The State and the County shall mutually develop
acceptable performance variances. These variances shall
determine when action should be taken to resclve  the
underlying problems.

In addition. pursuant to Welfare and Institutions Code
5705(b)(l)  and 5705.2(c)(3),  the County shall
the State any other information it may need to
the contract;

42
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*State  Evaluation

The County understands that the product(s) and the staff
services provided in fulfillment of the requirements of
this contract will be evaluated by the State
accordance with applicable federal and state

.,
.._

/,...
. . .

.

in ,.
statutes

,( ._

.-
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. ZiiTICLE  ‘4: SUBCONTXACTS i

39. Subcontracts .,
Subcontracts for which negotiated rates or negotiated
net,arnounts.have  been approved by the State in the past
will not require the County to'complete  the Policy-
Letter DMH 84-10 process. NNA or.NR  contracts between
the' County and providers must be listed in Exhibit "Et'.
Any new subcontract or change to an existing contract

,

completed after this agreement-has been signed is
subject to the provisions,of  DMH 84-10.

40. Subcontracts In Excess Of $10,000
.

The County agree-= to slate  in each of its subcontracts,
which are in excess of $10,000 and utilize State funds,
a provision that: "The contracting parties shall be
subject to the examination and,audit  of the Auditor,
General for a period of thre,e  (3) years after final
payment under contract,(Government  Code Section 10532)."

J

44



,,  , , . .(  . ..-..-  . L  . -. . .  -.._

’ ,‘L
. ’

.:  ’ / !:
, *

lta Clara County

.

ARTICLE VI: REQUIRED DATA

- .
41. Records Maintenance :

'I ,I .z;{:; 10 *,,<,,.d :,.:  i : : .;.;g*',, .
al The County-agrees to maintain books, records,._

documents, and other evidence necessary to.
..,I" 't..  I' :Tfacilitate  contract monitcring.i .1 ‘ i,, -. ),,_<, :,,. ./
b .The County shall maintain adequate clinical and

fiscal records relating to patients served under the
terms of this contract, as required, to meet the
.needs  of the State in monitoring quality, quantity,
and accessibility of services. Information on each
individual patient shall include, but not be limited

.- c.

to, admissi&  records, diagnostic studies and.
evaluations, patient interviews and progress notes,
and records of services provided by various service
locations, in sufficient detail to make possible an
evaluation of services provided and compliance with
this contract.

The County shall maintain on file and have readily-
accessible to the State:.

.

,(I)

(2)

(3)

(4)

(5)

(6)

(7)

;8)

The name of the agency or agencies which,
provide conservatorship investigation and
administration/case management services.

Information about,use  of- mental health services
by minority populations.

A quality assurance*plan  approved by the State
and any approved changes to the plan.

An affirmative action plan adopted by the Board.
of Supervisors.

Evidence of efforts to maintain equitable
minority representation on the Mental Health
Advisory Board and, if needed, a timetable
achieving such representation.

State-approved Certification Review Hearing
procedures (Welfare and Institutions Code,
Section 5651(e)(3)).

A State-approved plan for providing case
management services (Welfare and Institutions.
Code, Section 5651(e)(4),

The name of the patients' rights advocate.
Whenever the advocate position is vacated and a
new appointment is made, the County shall
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'. I
Santa Clar?'  C.omty  ,, .,'4,'<‘. !-,*_

'L

notify the Patients' Rights Office, State
Department of Mental Health...

Submission of Reports.
-. 2% 1;', ,/./' . -_I,

a. "The County shall submit to the* State monthly; within'
60 days of the month of service: ,.';... ",. ",, ii,,.,.,z,.

( I, ,..
(1) A minimum set of data.on  each client'per.DMH~ *Policy Letter 84-11 or subsequent DMH policy.

b. The County shall submit to the State quarterly:

(1)

!2)
_.

(3)

(41

(5)

A report- on convulsive. treatments'administered
(Form MK 1699), pursuant to Welfare and
Institutions Code, Section 5326.15.

::,/, f’

A report on services provided to persons.
detained in jail facilities (Form MH 3823),
pursuant to'welfare  and Institutions Code,
Section 5402.

A report on involuntary detentions (Form MH
3825), pursuant to Welfare and Institutions--
Code, Section 5402.

A report on conservatorships established by the
Superior Court of the County (Form MH 3824),
pursuant to Welfare and Institutions Code,
Section 5402.

A report of denial of rights/seclusion and
restraint (Form MH 308), pursuant tlo Welfare.
and Institutions Code, Section 5326.1.

46
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c. .,; ~,. ‘,(/’
; i ! “‘I, The'Countv  agrees to provide 'the i$formatj-Tt
I

and offer
, --_-:i. the  services-in accordance with ExnLDltX  "N.' through  ".-.

.' sference are
i

- - - _  - - -  . ~ ~

/ I which are attached thereto and by,thls  r!
hereby made a part of this agreement:

:,
/ I‘

,(

,;,'43. contract Exhibits ',, ,,
: .

Exhibit A -
Exhibit B -

Exhibit C -
Exhibit D -
Exhibit E -

Exhibit F -
Exhibit G -

Exhibit H -

E"

Welfare & Institutions Code, Section 5705.2 *
Negotiated Net Amount, Summary
Short-Doyle/Medi-Cal Rate
Children's Services,
NNA/NR  Contracts.Between  County-and
Prokkders
Allocation Detail
Allocation 1985-86 Fiscal Year Savings
Detail
Approved Uses of Accrued Savings

i
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EXHIBIT A

Welfare  6 Instituttsn
S e c t i o n  5 7 0 5 . 2

$
Amended b y

1 9 8 3 ,  Ch. 1207

SEC.. 3. S&on 3705.2 of the WeIhre  und Institutions Code is
emendc-d !c  rr;id:

5703.2. (6) .it is Phc intent of the kgirl;rhlte that  the  use ‘of
ncgotiztted  net  amounts  or rotcr. OS  proviclcd in subdivision  (b), be
given  Drpfcrcncc in contracts  for rcrviccs untkr this division.

(b) NcEotiatcd  net umounts  or r;ttc$  nr;tT  be USCI! ,IIS  the  PJst  of
Scrviccl;  only in zccor&ncc  with the  following  provlstons:

(1)  A negotiated net amount shall  be dctermincd  by c~IcuI;I~~I~
the total budRet  for servicer for a progmm  or 3 component of ;I
program,  10s t h e  .  a m o u n t  -of  projcctctl  r e v e n u e  f r o n t
nongovernment,  pntient-related  funds. This ncl amount  sh:dl be
nclw)lislcd  hctwecn  the proviclcr  of XT\-ices  end the  county rncntni
h&lth program, end #nay be used  by providrrs  in con{raclr  wit!  Ihc
county, The nrgotiated  net amount  sh;rll  be submitted to the  Stale
Dqwr~mcnl  of Xlcnt;ll  Hcnlth  prior lo  Ihf:  commcnc~cmcnt  d+*  of
the  c o n t r a c t .  N o  contr:lrt  shall  hccomc  frrr;d rrrtlil t h e  3lalc
Deprtmcnt  of ,Ventsl  HeBllh hrPs opprovcd  the  net @mount.  if
opljrowal is received  ,,,4cr  the  cDmmcnccm(‘nt  date  of thr contr:r~t.
ahc  ?spprov:~I \h~l!  he rctrotec-tive  to thr-  ~f~~~m~~~~lgn~~*~l?  &tc.  Sbor~tr~

*

.

:rmount  :I% the co11  ol’  pruviclillg  ~111  or parI  4’ lhr totA COIII~~~  Inr*nt:l)
Iwdth  twogrml  OS  clerrcrikd  in the county Short-Doyle annual plun
for cuch fircul year  to the extent thut the governmrnt;cl  frrr~ding
suwce pwticlpatcr  In funding the county mental  health  prugram.
Any fcdcrr;ll  :luthurization or nny wAvcr  that  is ttecesky to allow’
f’+di-<InI  funds fur mental hr&h services to be bound  purrurnt to
this p:lrrlgr;lph.  sh;tll be sought by the State  Department  of Mmtal
llc:rlth :trld the Stntc  Department  ol  tlealth  Services. Where the
Skate Dcp;lrtment  of Health Services  promulg;llis regulations  for
determining reimbursement of Short-Doyle mrnt;d  he&h  srrvlces
tillow:~ble  under the &iedi431  program,  those rrgul;ltions  ddJ be
controlling  only Cal lo the rates  for reimbursement of Short-Doyle
mrntal  he:dth  services allowable under the SlediGl prozrarn  ;cnd
rendcrcd  io  :\rle&~Cal  benrficitlrier. Providers under this s&iivision
sh;lll report lo the Stale  Department of MenM  Ilcalth  and  Ihe  local
rncnt;ll  health progr;lm  any information required  by the Stltc
Dcp;rrtmcnt  o f  hlznt:d  Hcdth i n  rrccordancr  with  proq&trcs
cs~;~hlirherl  by the Director of Mental Hculth. Ccmfracts  enltrwl  into
pursuant to this pamgraph  shall  be firrrmccd  within zus ;~pi~roved
Short-Doyle pl;m  or contract.

(2) A nqotkrtcd r~lc  is the plyment for scrvi&s  d&vercd on I -
p-v unit of service’ basis. This rate shrill be ne~o~i;rtcct  bctwrcn  the ?

provider of services and the county mental  heallh  progrctm.  The
ncgolinted  r&c rh;dl bt: submitted 10 the SI~I~  Dcptrltncnt of -
Mcnt;d  Henlth  prior to the commencemcnl  -Ate of the contract.  Ro
conlrxt  rhJl become find until lhc SIU?C  DcparImrnt  of’ SlzntJl
I ttxrlth  has approvrd  the  rate. If approval icl  rcccivrcl aflw  the
commcnccmrnt  J;ltc  o f  the contracl,  thrr  uplww:al  sh:~ll b e
rctra;lctivc  to the commenccmCnt  date.  Should the  rtr’goti:ttcci  r:ltr?*
bc dir:lpprovcd  irftcr the commencement date  of the  contr;tct.  the
provider sh;lll be compensated for work performed pursu~nl  to the
contr;lct  in accordance  with the provisions of SccGnn  WO.T.1.  Once ’
this r;tte  is upproved  by the St;rtc  Depzrtmcnt  of Mcntd tlc;t!th.  ~11
p,;rrlicipatinp  government4 hmding sources shall  be  bound by Ihal

g *
=C ’

arlnount us the  cost of providing that service for that  COIIIII~  mcrltzA
hcullh program to Ihe  extent that  the povcrnrncpkd  funding  *ource

E -
*

p:rrticip;ttcs  in funding the  county menfnl  hc;llih  progmnr.  ;\ny
.g .

kdtd srrthorizttiutt  o r  zu~y  w;livrr  th:lt  is ncccsn~r~  t o  ullnw >
&icdi45tl  funds for mental he&h servicer  to be bormd putsurmt  to . -
Illis p;wq:rrtph,  sh.Jl  bc sought by Ihe !i~;l~rr  Dry;wlrtwnt  of 3lcntA .
I IWIIIII  IIII~  the Stnae  DepMmcnt  of' I I~;~llh  Srrvicrs.  \!‘hcw  the
%:rlr?  ~~~9~~~~~~~~~~  of I Iwllh  Scrw!crs  ~~rolil~~l~;lt~~s  tq:&ilicw*  for’ .*.  5I I



ivrmillillg r I~~ir~~~fff~~rlI  of SlWrF-Doyle  3ll~llt;li  I3r*:lllih  ~1~1’~Il’t-!3

3rwl1le  UIl3. Alrdi-(::I1  prOgr3tt1,  1llVsC  ~CpJl:lli3ltiS  Sll:lll  lw

Itrolling  only ;,.  J the  r;rtes  for rcimbnrsrmcnt  of Sl~rl-Doyltr
ant;11 health  services nilowabic  under the Merli-Csl  progrzmt and
rdered  to XI&i-Cal  beneficiaries.  Providers under this snbrlivision
,\l  rclport  to the  stntc Dcpnrhnt~~t  OF Slcntd  IIo:dth  und Fht?  Ioc:~
!rrtrrl  Iro;iltIr  Inngram  :rny inform3tiun  tequircd b y  the St;rtr:
p;rrtment  of hkntal lleulth In nccordance  *with  procedures,
ablished  by the Director of hlentol  Health.
[c)  The director may negotiate net amount contracts between’
Jnties  and the State Department of %IentnI  Health In lieu  of the
nun1 Short-Doyle plan and budgets. ProvisIons  of the contract sh:rll
:lude  at least the  following: f
(I) Assurance of yn odequatc  qurdity  and quantity of services.  4
(2) Provision for access to services by patients residing  within the
ntrsscting county.
(3) St3tirticaI  and cost reporlfng  necessary to m;intaln the
itewide  mental health datn  b;uc. For the purpose of verifying the
nformance  to provisions of the contract and the cstablirhrncnt  of
ta necessary for subscqucnt  contract negotiation, the State
apartment  of Mental Her&h  shall have access to financial and
rvice records.
(4)  A method for rehnbtklng the  State Departmen? of ~lenta~
kth for state hospital obligations incurred by the county.
(3) Ar,urance  that  citizen psrticipxtion  us described in Section
06 $1 be achieved.
(6) (2 negotiated net amount contract shrill not preclrrde  the
unty  from subcontracting to purchase  all or part  of the delivery of
rntal  health services from noncounty providers.
(7) Assurance that all funds paid out by the st:rte under this

Bbdivision  shall be used enclusively  for the purpose of providing
ental  health services, which shall  include, but not be limited to,
:fraying  operating and capital costs.
Contracts entered into under this subdivision shall  be subject to a11
le provisions of subdivisions (a) and (b).
(d) It is the intent  of the Legislature that, until July 1, 1987, not

lore than three county contracts OS  rpecificd  In subdivision (I:) sl~rll
c negotiated. Those contracts shall  be effective  no rarlicr thrm july

, 1984. h’egotiations  shall be completed  by October 1 of each  year
nd the contract shrdl’be  retroactive to July 1 of that ycnt.
ic) It is not thc_lmte,nt  of the Lxgislnture  to preclude counties from

timbursing  provid-ers by using methods other  than thosp,  in this
xnon when these counties are part of P Short-Doyle and Mcdi-Cal
onsolidntion progrm established pursuant to Article 5
commetrcing  with  Section 1MXJ)  of Chnp~cr  8.g of Part  3of  IJivision

(I) Coun!ics  that propose to ncgotiale  rate or net nmount
ontrrncts  with the State  Departmenr  of &lentnI  Health pstrsuunt  to

. .

shall  submit to the bo;lrcI an uutline  of i~~wrr  to La* 11v1:cti 11  illlrl  Il?Cr.  . ‘.
inlcndcrl  ngrcettwnt on c:wh isstre.

. _. *- -_
(2) At each reguhrr  meeting of 111~  borcrtl.  during the k .twB  ob% ‘”

negotiations, the local progrum  director shall  inform the board of - - *‘:
progress  on cxh Issue :and shall  rcrtuest  the board’s  advice  on  how ‘:-’
tn  further  procc~*d  on the  tnxuti;rtirtns.

y--*. . ,-

” ,.
all

(g) The  county shall berrr  the fin;mri:d  risk in providing any  sncl
mentrd  health  services to the population dc5cribed  rnd

_

enumerated in the  approved contr;lct within the net amount..
(h) This section shall remain in effect-only until July 1.1987, rmd . ,

8s of such date is repealed, unless a later enacted statute, which Is
ch;rptered  before July 1, 1987,  deletes or extcrrdr such date.

SEC. 4. Section 5705.2  is added to the Wclhrre  and Institutions
Code, to read:

5705.2. Kcgotioted  net amounts or rates may be used us the cost
of services only in accordance with the following subdivisions:

(a) Ncgoti;rtcd  net :lmounts  mroy be used as the  cost of services in
a contract which provides for the delivrry of all or put of the total
county Short-Doyle annual  pIan for cnrh fisc;d  year. The negotiated
net omount shall  be approved by the State Dcpnrtment of hlent;d
Hcnlth  prior to commencing services for reimbursement. Providers
under this subdivision shall report to thestate Depxtmrnt of SIentitI
Health and the iocnl mental health program cost accounting and any
other  information required  by the State Dcp;frtment  of AIcntnl
Ilcnlth in xcordnnce with procedures established by the  Dirrctor  of
AIental  Health emphrrsiting  success in progriun  outcome versus -
providers’ expenditures. Cuntracts  entered into pursocmt to this
paragraph shall bc financed within an approved Short-Doyle phrn.
For negotiated net amounts contracts that provide for the delivery
of 75 percent or more of the totid county Short-Doyle rumual phm.
the contracting organization shall  bear the finrrnci;rl  responsibility for

* the local match  requirement, which shall not include st~lte  or fedcml
funds directly allocated to the contracting orgzrnizations,  for the-
portion of the county program covered by the contract.

(b) Negotiated rates may be used  as the cost of rcrvices  in
contracts  by providers  with cormtics. Tlw ntrl:crti;ttr-d  rids* rh:dl be
upproved  b y  t h e  Strtte  Dcpxtrncnt o f  Mc-ntel  IILY~II~  Irrirrr  I(P

.  commencing  scrviccs f o r  rcimburscmcnt.  l’ruvidcrr  undrr this
subdivision shall  report to the State  Department of Mcntnl  Health
end the local menkrl  health program cost  orcounting  :mtl ;my other
information  required by the State Depilrtmcrnt  of >l<*ntrrl IIralth in
accorchmce with procedures cstnblishcd  by the  Director of ~lcntal
HcYlFh.

psir*w.nF I*...r3..,::..l..;.*  I..  . . . * . - . _ . I .



IzsmLLuX~ I5
NlZGUI'IAmDNETPMlUNT-

Target Supple.
Regulars-D CRTS Haneless Section 18 Supple.

S.E.P.
Rates Program Total

t Adjusted Gross Procfram Cost $38,938,893  1,595,478  1,322,706  503,716 246,999 607,918 287,722 43,215,710
!/ LE?fS:

Grants 376,624 -o- ' -o- -o-. 376,624
:'

Patient Fees 1,134,694 95,458 20,840 -o-. 1,250,992
; i

-! ‘ Patient Insurance 828,590 -O- -o- 828,590
i

! Medi-CalFederal 9,425,234 -o- 9,425,234
i

, t
i

Medi-CalNowFederal -6

Medicare 1,778,377 1,778,377

1 Cons.Administratim -o-

t u-l
Other 169,593 342,882. -O- 37‘453 39,994 589,922

-
-o- -o- 570,465 222,955 570,465

1. county overnRtch 4,909,099 -o-1 24,773 4,933,872

I TotalRevenue 18‘662,205i 438,340 20,840 507,918 287,722 19,977,031

j NetCost 20,276,688 1,595,478 884,366 -482,876 246,999 23,238,679
i - -

County Share 2,251,024 159,548 88,437 48,288 24,700 ' -O- 2,547,225

1 .  State!!&are 18‘025,664 1,435,930 795,929 434,588 222,299 20‘691,454 .w
2. Medi-CalStateShare 4,712,617 k..'4,712,617

g

i 3..Medi.-CalNorr-Fed -o- 'L -o- . z
i

-o- +'-r.'. +

i w
i 4. Supp'l Rate & S.E.P. -6; 570,465 222,955 793,420 --.

TotalLines1,2arki3 22,738,281 1,435,930 795,929 434,588! 222,299 570,465 222,955 26,197,492 . =
i

_.
. .
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EXHIBIT C

‘, COLLAPSED SHORT-DOYLE/MEDI-CAL RATES
/. .“’ .,i, ,‘.,,..,I

.,'.,,: : c FY 1986-87',

Service Function

Inpatient

Group

ndividual 112,175 10,384,645

Hospital-Based
Crisis

Units of Estimated
Service cost Rate

22,959 9,460,098 412

64,982 5,183,698 80

i

7,124 1,807,353

93

254

51
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EXHIBIT E

I(,

‘I ,,I ,4’;  : ‘. , 3
! ( .) *,.,.  ,,;j ,? 'NNA/NR CONTRACTS BETWEEN CdUNTY AND PROVIDERS,_3jjJ  ;$y+ :;,.

., '/
'The following providers will operate under a negotiated net amount or
negotiated rate contract during FY 1986-87:

Provider # Provider

4371 Gardner
Medication
Group
Individual
Assessment

4357 Chamberlain's
Individual
Day Treatment

4315 Hope
Medication
Group
Individual
Assessment

Mode/CC Net Amount Net Rate '

15/60 / $ 57.42
15/50 $ 73.95
15/40 $ 83.43
15/30 . $ 87.06

15/40
lo/81

15/60 $ 68.05
15/50 $ 52:03
15/40 $ 85.01
15/30 $109.05

4308 Adult & Child Guidance
Medication 15/60
Group 15/50
Individual 15/40
Assessment 15/30

4381 San Jose Children's Health Council
Individual 15/40
Assessment 15/30

4300 Children's Health
Group
Individual
Assessment
Day Treatment

-l
4345 The Bridge

Medication
Group
Individual
Assessment
Day Treatment

Council-Palo Alto
f5/50
15/40
15/30
lo/81

15/60 $ 71.04
15/50 $ 53.66
15/40 $ 82.17
15/30 $ 88.85
lo/81 $ 80.00

$ 05.99
$ 89.87

$ 45.04
$ 65.01
$ 87.01
$ 96.93 ,,,,

,f’
$ 91.43
$ 91.99

$ 65.04
$ 91.99
$ 97.01
$ 91.61

53
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Exhibit E (continued)

Provider #

4301

(. :
.’

8305

8338

8307

8306

8304

8340

4395

Provider Mode/CC Net Amount

Asian Americans for Community Involvement
Medication 15/60
Group 15/50
Individual "15/40
Assessment 15/30

Eastfield-Campbell Junior High
Individual 15/40
Day Treatment lo/81

Eastfield-Las Lomas
Individual 15/40
Day Treatment lo/81

Eastfield-Carlton
Individual 15/40
Day Treatment lo/81

Eastfield-Reed
Individual 15/40
Day Treatment lo/81

Eastfield-George
Individual 15/40
Day Treatment lo/81

Eastfield-Aftercare
Individual 15/;0

Eastfield-Adolescent In-Home
Day Treatment lo/81

Net Rate

$ 86.88
$ 70.00

$ 82.00
$ 70.99

$ 81.92
$ 69.99

$ 91.00
$ 87.03

$ 82.49
$ 70.51

$ 73.03

$172.95

$ 65.00
$ 55.00
$ 85.19
$110.01

NOTE: These contracts receive Medi-Cal funds on a negotiated net rate
basis and Short-Doyle funds on a cost reimbursement basis.

DW:sh:gw 12/22/86
b.20-2

54
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EXHIBIT F. ;--
-_

5 r.
FY 1986-87 ALLOCATION DETAIL

.,i. :, --;,
, T ,_ ; c. -

: ;I.. ,i :,, --.

: :-

?? ?? ?

???
? ? ?

Dedicated Capacity

I ----------------------------- Units  of Service-----------------------~1

Funding Source SGF Amount Outreach 24-Hour Day Services Outpatient

Regular Short- $22,515,326 57,791 81,285 54,885 169,538
Doyle

CRTS 1‘435,930 -O- 31,912 9,038 2,218

Homeless 795,929 7,942 23,027 13,041 -O-

ITfiil Diversion 434,588 -O- 3,llOb -O- -O-
%ction  18

Target
Supplement
Fund

222,299 -O- -O- -O- -0-4

Supplemental
Rates

570,465 -O- -O- -O- -O-

S.E.P. 222,955 -O- -O- ** **

TOTALS $26,197,4PS 65,733 139,334 76,964 171,756

i..
* Program has received general approval as an outpatient geriatric diagnostic service.

Detailed prgram has not been developed at this time.

Continuing _
Care

38,539 -

19,591

3 , 8 4 2

-o-

-O-

48,155
M

** ?s
;;3

,.110,127  z
VI

*t Service providers undetermined at this time. DW:sh:b.20-2



Funding Source

Regular Snort-
Doyle

CRTS#
* Womeless

Supplemental
Rates

TOTALS

Other
(zperating
. cT),  Capital

Costs, etc.)

* These funds will be spent in the following areas:

.I)

2)

i’
3)

4)
3

SGF Amount

$489,000"

184,356

$ 673,356

Dedicated Capacity

Unit8 of Service

Outreach 24-Hour Day Services
Continuing

Outpatient Care _

Additional case management services and overnight vouchers
until the new overnight shelter can be completed

Development of new programs benefiting the homeless
for tenant education, para-transportation, supportive
housing, and a revolving loan fund.

construction and remodeling of facilities for homeless
programs, including a dining hall/kitchen for the bed
and breakfast program and a fire escape for Costa House

Furnishings for homeless programs including the overnight
shelter, Costa House, the Bridge Supportive Housing
Program and case Mangement.

TOTAL

1. . .

3,750 Hours

16,535 Days

$162,600

m
80,800 x52I-i

W

z

80,000 c,

165,600

~489,000



1.

P r o g r a m
J u l y  1 ,
funding

.

-.
‘ . . APPROVEDm

sav ings  accrued

USES OF ACCRUED SAVINGS

Exhibit H -
?

dur ing  t he  con t r ac t  pe r iod  f rom
1 9 8 6  t h r o u g h  J u n e  3 0 , 1987 ,  may  be appl ied  toward  *
of the  fo l lowing :

e-

4

I

- Regula r  Shor t -Doyle  funding  wi l l  be  used’for s e r v i c e s i n  t h e  a r e a s
I

-. . --_ -- .-.-.. . . - - e.. ._ -_- -

1

i
. of  ou t r each , 34-hour care,  d a y  s e r v i c e s ,  nrltpatie.nt, or I

.
-.

con t inu ing  ca re . .

--
. ’

- Categor ica l  fund ing  wi l l  be  used  fo r  se rv ices  in  the  appropr ia t e.

c a t egor i ca l  a r ea , such  a s  s e rv i ce s  fo r  t he  home le s s  men ta l l y  i l l

.
or  supp lemen ta l  s e rv i ce s  fo r  boa rd  and  ca re  r e s iden t s .

.

.

I
.I

.

i

57



. MEMTRL  HERLTH  BUffERU’S
i

s.LaEcrw NM33

WItlIFIED  KXUS
W1TlEhT  FEES 3714
FwENl  Ikiama ¶15
iEIK@ 9498
FED. WI-cxLFEa MY)  94a1
LaBRT-MnE  WTEfxyIIW
-mEmsliruDKR 9343
-ifHlacuRwM 9343
-§wLRRlEsm.Lum  3 3 4 3
-fllpp'Lim~amKr  9.343
-JRIL  DIYGISICil 5343
-Tm  FuE9 9343

-fllmaMuEs
TRlE  wuwlEDasI  94e3

4w3eRm 3419
-LmxsIfril 3514

9716
FEEFW§lMCEWC

9716

71 IICIIE.
9717
9716

_ .*i;mco mrm  RB!§  9716

EuIml CSS CNH
W#IN - RDNIN
4330 4300 44ie

e

2&
0

e
e
e
e

=d

139,ma
e
e
e

e
a
6

4 , 8 9 3

2@9 e
e e
0 e

47,519 1,143,873

*,@@a e
2a3,810 0

e e
5 7 5 , 0 5 1 e
%=a e

e 0

0 e
a e

37,593 56,837
e I&,491

0 12&m
a e
e a
e 0

a
a

l&ale
a

RPPROVED BUDGET  FISCRL  Y E R R  1986/1387

ma.  EsTiwEYwm
liTIlI[u

4440

=+J
1a1,7m
49,m

166, lee

e
a
a
0
a
a

IiiZIW
446e

%=J
177,330
78,691

2x%,745

e
e
a
a
0
a

RESIGN
4480

a-

2gz
7 4 2 , 8 3 5

a
a
a
a
e
a

%I. a. CHH m CRIflI%x  INFmENr  Elxx  VW. IXUTE 1OTi-U..
BFID(  sBYSlEM  AMIN JwTlcE LEPS Pr#IL  SllBsysrm  rmw
45s 1529  me 4560 45%

%a 257,169
94,4a5  478,341
q1a 383,37a
9,685 &Q&M

e e 87,888 a 87, m e 346,169
0 a 341,888 a 341,lxa  819,341
a 0 p&888 a 1,waea l,e04,a7a
0 a 2,177,ew e 2,177,aQJa  4,632,53a

e a a a a a a 439,888
a a a a e a a Sa3,Ela
a a a a a a a 0
a a a e 0 a e 57575,@S1
0 e a a e a a 4 3 4 , 5 8 8
e 0 a a a a e 222,299

a 0 a a a a 8 139,888
a a a 13397 a a 133,387 1 3 3 , 3 8 7
a 56,837 8 a a a a %-
a 84,491 a a a a a 84,491

a IS@@ a a a a a IB, ma
a a a a a 3,13&m 3,13E,3t?a  $198,388
0 l&ala a a a 0 0 10,818
0 0 a a a a e 4 , 8 9 3

-P-P _____-_________~~___~~~.~

IrrfK 1IENl. lexnE 391,892  2$39,582 1,44?3,4%1  f2e,ff3  369,688  syen f,e52qi 289,763  3,ae3,284  e 133,387  4,eqme  3,lT!J,s?a  7,331,687 l&916,365
- - - - - - - - - v - - m m -

ET 5+6,w  a,119,259 4‘414,816  6 4 1 , 4 3 2  l,e94,92il  2,111,m 2,226,541  893,628  11,387,567  2mp5  1,647,m 4,aqw  1 6 9 , 8 6 8  a,733,h86  33,446,512
- - m---m--I_m1__1->m‘_-

. .: . _



HEHTRL  H E R L T H  BUREAU'S RPPRIIVED BUD6ET FISCRL Y E A R  1986/1987

slEmEcrBuaRu CSS CHH RKl.ES.  t&M.  ysIWLEYSflH~lYX  %LCQ CIlH MITE  CRIHIlUt  INWlIE?iT  E&T  VW.  KUTE TOTly
WnIN  BJRWTEN #MN DY  TX REmI IEmn R%ml ElmI  sss%rEH RDHIN Jlmn LEPS FwfL  SUBMSTM eulhw

4548 4568 45.?8

61&?33
127,221
712,011
=a!

124,031
1,171,414

24,588
24,580
11,s3!i
24;5ee
15,4E0
24;sae
24,!im
11,494
15,461
24,Si’0
1494

ml%

363,!i20
314,243
%*

114,885
3wff

1#‘4s¶
l&M
187,437

473.288

174,922
172,781

lJl&s?l
361,785

0
e
8
e
8
9
e
8
0
0
8
8
8
e

473.288
64e;ilfz
34e,  374
174,922
172781

1,316,921
361,785

0
8
0
e

44734
8
9
8
8
e

e 763,253
685,862

49.s20
61f&?3
411,359
7 1 2 , 8 1 1
766,664
52 657

124; 031
1,171,414
1;693,12i?

427, w&Y
55,876

f%@Jl
e

24,568
24,553
11;S95
24,588

9 15&0
il 24,500
8 24,5%
e 11;sn
8 15,461
0 24$
a 14,m
8 2?&1%
e 0
e 369,53
9 314,243
6 =I482
8 114,wi

If+42
187,437

36;057

473.2Be
Ma;%2

154.499

34&374
174,s22
172701

1,316,321
361,785
105,945
%@J
12,688
%@a
am

1r,w
7!&891

~~
‘ 1e,w0

e
8
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slJQwwaW1WGESTo~RLHUILTH’SBUD6ET G
FISCX  YEAR 19W87

fiiuws  sERvIcEs
fw Gia OTER FIXED TOT&.  IDENTIFIED

ENEFITS  WPLIES  wR&s METS RESERVES EXPENDITURE REvmEs
DBJECTl OBJECT2 DBJ!Z73  OBJECT4 OBJECT6 uBJEcT9  NET\

24,686,66121,928,998
l====s-

0 13 746,999 47,362,650  13,916,365  33,#6,293~QPPRUVED  BUDGET

1 6 5 , 6 1 2 0 0 8 0 165,612 0 165,612CEHR WLR

(1)  ADD/W  (Y410’93)  DOWTIM
WCFER  4460  FWDED  BY FED M/C e, 4% 0 % 5 B B,4% a, 496

(2)  RDD 13)  Y41  FOR S E D %ESS
RND  II&E  UST
HDRTHW 4440
WESTWLEY  4468
sIy( JOSE  RE61ffl  44%
BUREMIADIIIN  4358).
CM  I-WIN  4410

*

(3)  PHRRmcY  SY!YfEH
BUM RIMIN  435% 0 E!5,  I%21 25,1%2 M%,%W 8 140,866 140,  %a%

(4)  CU)D (1)  P96 RB 1733 MUSED  MILD
liouTHm1m  4588

(5)  RDD (1)  D96 FROH  PW6
css REPPWEE 440% 27,158 5

(61  tU&KXE  PQRT OF 959Q),@kM  IN RESERVE
CHHaNTRKTS  441%
cssaNTms  4388

8 199,072
(b  2%5,%25

9 %  (119,483) 79,589 79,589
% %  Gxi,625) 0 0

(7)  SERVICE &  SUPPLIES FDR TX T'EM
CMHhDHIN  .441% I21,793) 21,793 0 0 0 .& 0

(61  QDDITIDWL  S4MP’L  RFiKS FUNDINS
C S  S CWTRETS  438% % 1 7 9 , 5 9 0 8 8 % 179,59% 1 7 9 , 5 9 5

(9)  #D (1)  Y41  VKLEY HT PIAN
#EST  WUEY RESIffl  446% 23,170 0 % 0 8 23,170 23,17%

(10)  TIE  FFWILY  WKE
Wi  RDHIN  4410
RWLDYTX  4433

e 3,%%%
(3,  @a%) %

(11)  TRMFER W/IN  DBJECT  2
EX fUMIN  438% 0 % 14 8 % 8 0

(121  =R W/IN  OEJ  2
CRESrnD  IKRERSE: 0, 0

0 %

% 0 0 8 111

(13)  RECL&S  CULR  FOR PEWS
FRM  !.X  WJD  BEFITS 0 0 % 0 %

-62-
25,@ae,920 22,555,%%1 ; 25,1%2 14%,  %b% 425,626 ke,l49,657  14,512,467  33,637,19@CURBENT  KlDIFIED  BlJDET



lurltlmlEn2

OnEQMwGB
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c
;

ItENTRL HERLTH  BIJBERU’S C U R R E N T  QDDIFIED  BUD6ET FISCRL  Y E A R  1986/1987
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STATE OF CALIFORNIA

Office of the Auditor General
Thomas W. Hayes

Auditor Cenrrul

660 J STREET, SUITE 300
SACRAMENTO, CA 95814

April 29, 1987 P-640 .\

Honorable Art Agnos, Chairman
Members, Joint Legislative

Audit Committee
State Capitol, ROOM 3151
Sacra,mento, California 95814

7,;
Dear hr. Chairman and Members:

The Office of the Auditor.General  presents its report concerning the
costs of providing noneducational services to special education
students.

We conducted this audit to comply with Item 6100-161-001 of the 1986
Budget Act.

Respectfully submitted,
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SUMMARY

RESULTS IN BRIEF

The State Department of Education @DE)
received and reported inaccurate data on the
costs of providing ,noneducational services
(related services provided by noneducational
agencies) to special education students for
fiscal year 1985-86. Although the SDE obtained
input from representatives from the departments
of Finance and Mental Health and the
Legislative Analyst's Office in developing a
report form for the special education local
plan areas (SELPAs) to use in reporting their
costs ) the instructions on the types of
services that the SELPAs should have reported
were not clear. As a result, the SELPAs were
not consistent in the data they reported,
and they did not correctly compile data.
Therefore, we cannot determine if the costs
that the SDE reported to the Legislature were
understated or overstated.

From March 1, 1986, through December 31, 1986,
the number of students referred for
noneducational services has more than doubled.
As a result, according to officials of the
local mental health programs, the local mental
health offices had exceeded their funding
allocations to provide noneducational services
to special education students during the first
six months of fiscal year 1986-87,
Consequently, according to these officials,
they are using Short-Doyle funds to continue to
provide services to these students.

BACKGROUND

Before July 1, 1986, the SDE, through the
school districts and county offices of
education, was solely responsible for the
education and care of special education
students. However, Chapter 1747, Statutes of
1984, and Chapter 1274, Statutes of 1985,
shifted the responsibility of providing
psychotherapy and other mental health services
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to the Department of Mental Health (DMH) and
shifted the responsibility of
residential

providing
care for seriously emotionally

disturbed students to the Department of Social
Services (DSS). The SDE retains the
responsibility for meeting the educational
needs of the students. To facilitate this
shift in responsibilities, the Budget Act of
1986 provided for the transfer of $8.1 million
of special education funds. The DMH received
$2.7 million, and the DSS received
~~8~ million. In addition, the Budget Act of

allocated $2 million to the DMH to
determine if special education students need
noneducational services.

PRIWCIPAL FINDINGS

The State Department of Education
Received and Reported Inaccurate Data
About Funding for Noneducational
Services for Special Education Students

Although the SDE obtained input from the
departments of Finance and Mental Health and
the,  Legislative Analyst's Office in developing
a report form for the SELPAs to use in
reporting the costs of providing noneducational
services to special education students, the
instructions on the types of mental health
services the SELPAs should have reported were
not clear. As a result, the SELPAs did not all
use the same procedures to report cost data.
Furthermore, the school districts within the
SELPAs did not correctly compile the cost data
they reported. For 15 school
districts in our

example,
sample that paid for

counseling ,costs provided by nonpublic schools
reported these costs to the SDE. However, the
Los Angeles Unified School District did not
report the amounts it paid to nonpublic schools
for providing counseling services. In
addition, officials at six of the ten largest
school districts in the State stated that they
did not report counseling costs because not all
nonpublic schools in these districts separated
the costs for counseling special education
students from the total cost of educating these
students.
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Because of these inconsistencies, the SDE
reported inaccurate data to the Legislature on
the costs of providing noneducational services
to special education students for fiscal year
1985-86. Because the cost information is
inaccurate, we cannot determine if the amount
reported was understated or overstated.

The Number of Special Education Students
Referred for Noneducational Services
Has Increased Since March 1, 1986

From March 1, 1986, through December 31, 1986,
the number of special education students
referred for noneducational services has more
than doubled. For example, the San Mateo
County SELPA reported to the SDE that it
provided noneducational services to 166
students for fiscal year 1985-86. However,
since March 1, 1986, the San Mateo County SELPA
has referred 547 special .education  students to
the local mental health programs for assessment
to determine whether they need noneducational
services.

Officials at five of the local mental health
programs in our sample stated that during the
first six months of fiscal year 1986-87, they
had exceeded their funding allocations and are
using Short-Doyle funds to continue to provide
services. Short-Doyle funds are used for
inpatient hospital, outpatient hospital and
clinical services.

From July 1, 1986, through December 31, 1986,
an estimated 13 students in the ten counties in
our sample have been placed in residential
facilities. However, it takes at least four
months to identify students needing placement,
t o assess the students' needs, and to
eventually locate a proper facility in which to
place the students. Because the process to
place students takes so long, the actual costs
the DSS may incur to provide residential
services cannot yet be determined.
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RECOMMENDATION

The State Department of Education and the
Department of Mental Health should work
together to develop instructions identifying
the types of services that the SELPAs should

include in reporting their costs of providing
noneducational services to special education
students. Specifically, the instructions
should provide. sufficient information so the
SELPAs can determine what types of counseling
should be reported as related noneducational
costs. Once the instructions are developed,
the SDE should require the SELPAs to resubml't
their noneducational cost data for fiscal year
1985-86.
and the

Before the data is compiled, the SDE
DMH should provide the training

necessary to ensure that the SELPAs use
consistent procedures to compile the
appropriate noneducational cost data.

.

AGENCY COMMENTS

The State Department of Education and the
Department of Mental Health concur with the
Auditor General's recommendation.
agree that the two departments

They both
should work

together to identify the types of mental health
services that the SEL.PAs  should include in
reporting the costs of providing noneducational
services to special education students.
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INTRODUCTION

California's special education programs provide instruction

and services to individuals with exceptional needs. These include
m

students with a communications handicap such as deafness, students with

a physical handicap such as blindness, and students with severe

handicaps such as mental retardation or emotional disturbances'. In

April 1986, when the last available count' was made, approximately

393,000 students were served by special education programs in public

schools.

Section 56000 of the Education Code requires that students ,in

California public schools receive special education and related

services through the Master Plan for Special Education. Under the

master plan, special education local plan areas (SELPAS),  which consist

of school districts and county offices of education, are responsible

for developing and implementing a plan to provide an appropriate

education for individuals with special needs.

In addition, Sections 56340 and 56341'of  the Education Code

require each school district to establish individualized education

program (IEP) teams to develop , review, and revise education programs

for each student with exceptional needs. These teams are to include a

qualified special education teacher, the student's classroom teacher,

and one or both of the student's parents, The IEP teams may require

that mental health or residential treatment services, hereafter
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referred to as noneducational services, be provided to support the

student's special educational needs. When the IEP team determines that

a student may need noneducational services, the team may refer the

student to a local mentalhealth program for assessment. After the

assessment, the team may recommend that seriously emotionally disturbed

students be placed in residential care facilities. Section 56345 of

the Education Code requires school districts or county offices of

education to provide the services that are recommended in the student's

individualized education program.

Before July I,, 1986, the State Department of Education (SDE),

through the school districts and county offices of education, was

solely responsible for providing special education services, as well as

mental health and residential care services, for special education

students. However, Chapter 1747, Statutes of 1984, and Chapter 1274,

Statutes of 1985, shifted the responsibility of providing psychotherapy

and other mental health services to the Department of Mental Health

(DMH) and shifted the responsibility of providing residential care for

seriously emotionally disturbed students to the Department of Social

Services (DSS). The SDE retains the responsibility for ensuring that

the educational needs of the students are met.

To facilitate the shift in responsibilities, the Budget Act of

I986 provided for the transfer of $8.1 million in special- education

funds for fiscal year 1986-87 from the SDE to the DMH and the DSS. The

DMH received $2.7 million, and the DSS received $5.4 million. The
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Budget Act of 1986 also appropriated an additional $2 million to the

DMH to provide noneducational services. Finally, the Budget Act of

1986 required the SDE to identify the number of special education

students receiving noneducational services and the costs for providing

these services during fiscal year 1985-86.

In December 1986, the SDE received and reported information

from the local education agencies that, in fiscal year 1985-86, these

agencies provided psychotherapy and other mental health services to 941

students and residential services to 225 students. The reported costs

for providing psychotherapy and other mental health services were

approximately $1.7 million, and the reported costs for providing

residential services were approximately $1 milli'on.

SCOPE AND METHODOLOGY

The purpose of this revjew  was to verify the costs reported by

the SDE for providing noneducational services to special education

students during fiscal year 1985-86 and to determine whether the funds

transferred to the DMH and the DSS exceeded their actual expenditures.

We conducted this audit to comply with the Budget Act of 1986.

Because the cost information reported by the SDE is

inaccurate, we could not determine whether the amount of funds

transferred to the DMH and the DSS are sufficient to meet the

noneducational needs of the special education students. However, we
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analyzed the costs reported by the SDE by selecting a sample of eight

special education local plan areas (SELPAs) and reviewing their

methodologies for compiling and reporting data on the costs of

noneducational services. In addition, we interviewed administrators of

the SELPAs and special education staff at most of the school districts.

We reviewed the cost data reported by 37 school districts in

. the following eight SELPAs:

Tri-County Consortium (Amador, Calaveras, Tuolumne)
Contra Costa County
Fresno Unified School District
Los Angeles Unified School District
Riverside County Office of Education
San Juan Unified School District
San Mateo County Schools
Santa Clara County (Area I)*

Our site visits included three of the ten largest school

districts in the State: the Fresno Unified School District, the

Los Angeles Unified School District, and the San Juan Unified School

District. In addition, we contacted, by telephone, staff of the

remaining seven largest school districts to determine their

methodologies for compiling and reporting cost data.

To determine the process for providing noneducational services

to special education students and how the costs of these services were

-

*Santa Clara County has seven SELPAs.
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reported, we interviewed officials from the, SDE's Special Education

Division, the DMH's Special Populations Branch, and the DSS's Foster

Care Program Management Bureau.

To determine the number of students who have been identified

as needing noneducational servjces  and the costs incurred for these

services, we obtained documentation and interviewed officials of the

local mental health offices located in each of the eight SELPAs.

Finally, we presented the results of the audit to

representatives from the Department of Social Services and to each of

the five SELPAs specifically mentioned in the report. We took the

concerns of these agencies into consideration in the audit report.
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AUDIT RESULTS

I

THE STATE DEPARTMENT OF EDUCATION
RECEIVED AND REPORTED INACCURATE DATA
ABOUT FUNDING FOR NONEDUCATIONAL
SERVICES FOR SPECIAL EDUCATION STUDENTS

The State Department of Education (SDE), with input from the

departments of Finance and Mental Health and the Legislative Analyst's

Office, developed a report form for the special education local plan

areas (SELPAs) to use in reporting the costs of providing

noneducational services to special education students. However, the

instructions provided to the SELPAs to use in collecting and compiling

these costs were not clear and did not identify the specific types of

counseling that should be reported as related noneducational costs. As

a result, the SELPAs were not consistent in the way they reported this

cost data. Therefore, we cannot determine if the actual amount of

funds that the SDE reported for providing noneducational services was

understated or overstated.

The Budget Act of 1986 required the SDE to report its total

costs for providing noneducational services to special education

students during fiscal year 1985-86. In addition, the Budget Act of

1986 required the SDE to develop a standard methodology for the SELPAs

to use in identifying their costs of providing these services. This

information was required to determine if the amount of funds

transferred from the SDE to the Department of Mental Health (DMH) and
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the Department of Socia? Services' (DSS) exceeded the actual

expenditures of the local education agencies for providing mental

health and residential services.

In developing its report form to compile the costs of

providing noneducational services to special education students, the

SDE requested that the Department of Finance and the Legislative

AnalysYs  Office review the report form. Even though the'SDE  obtained

signatures from the representatives of these agencies indicating that

they had reviewed the form, the representatives stated that they did

not have sufficient knowledge of the specific types of mental health

services that should be reported as noneducational costs. According to

the deputy superintendent for specialized programs, the SDE believed

that these signatures constituted approval of the report form. In

addition, the SDE asked the DMH to provide a definition of "other

mental health services" that would be included in the report form.

The School Districts Are
Inconsistently Re.porting Costs of
Providing Noneducational Services

The 37 school districts within the eight SELPAs  we reviewed

were not consistent in the costs they reported for providing

noneducational services to special education students. Furthermore,

the school districts did not all, use the same criteria and did not

always correctly compile the cost data they reported.
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For example, not all of the school districts reported the

costs of counseling services provided by nonpublic schools.* Fifteen

school districts in our sample paid for the counseling services

provided to special education students by nonpublic schools or

nonpublic agencies and included those costs in their reports to the

SDE.** The Los Angeles Unified School District, however, did not

report the costs it paid to nonpublic schools for providing an

estimated 1,400 special education students with counseling services.

Furthermore, the Los Angeles Unified School District did not report the

costs it paid to residential facilities for providing counseling

services to 17 students residing at those facilities. The Coordinator

of Pupil Services in the Los Angeles Unified School District stated

that these costs were not reported to the SDE because the costs were

for counseling services only and did not include psychotherapy.

In addition, two school districts within the same SELPA

reported the costs, for counseling special education students

differently. The Pittsburg Unified School District in the Contra Costa

County SELPA did not report the costs paid to nonpublic schools for

counseling special education students because the nonpublic schools did

not separate counseling costs from the total cost of educating

students. The Acalanes School District, in the same SELPA, also paid

*Nonpublic schools include private, nonsectarian schools that serve
students with exceptional needs.

**Nonpublic agencies include any private, nonsectarian agency or
individual that serves students with exceptional needs,
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for the counseling services provided by nonpublic schools but estimated

the costs it paid and reported those costs to the SDE as noneducational

services,

In addition to reviewing the data reported by the school

districts in our sample, we interviewed special education officials of

the ten largest school districts in the State to determine if these

districts reported costs for the counseling services provided by

nonpublic schools. Officials at six of these schools stated that they

did not report these costs because not all nonpublic schools in their

districts separated the costs for counseling special education students

from the total cost of educating these students. Officials at another

school district stated that they did not report the counseling costs

because they believed that only psychotherapy, not counseling, should

be reported. Officials at another school district stated that they did

not report the costs for students receiving counseling in nonpublic

schools because not all the nonpublic schools separated these costs.

Furthermore, when the nonpublic schools did separate the counseling

costs, the district did not report these costs because they were for

counseling, not psychotherapy. The officials at another school

district estimated the costs paid to nonpublic schools for providing

counseling, and officials at the remaining school district did not

report any costs for counseling or other mental health services because

psychologists on the district's staff provided these services.
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Two school districts in the Santa Clara County (Area I) SELPA

were also inconsistent in reporting the costs of providing

noneducational services to special' education students. A district

representative stated that the ,Palo Alto Unified School District did

not report the costs it incurred for special education students

enrolled in a "therapeutic activity group" because the local mental

health office did not consider this activity to be a mental health

service. However, the Whisman School District, in the same SELPA,

reported its costs for the students enrolled in a similar therapeutic

activity group.

School ,Districts  Are Not Consistent
in Their Procedures for Compiling
the Costs of Noneducational Services

In addition to differences in the costs they report of

providing noneducational services to special education students, the

school districts used different procedures to compile their costs. For

example, the Redwood City Elementary School District in the San Mateo

County SELPA reported the estimated cost of $30,375 shown on its

contracts with nonpublic schools for the services these schools were to

provide to special education students. However, the actual cost the

school district incurred during fiscal year 1985-86 for providing

noneducational services was $23,505, or $6,869 less than the amounts

shown on the contracts. In contrast, 35 of the other 36 school

districts in our sample reported the actual costs for noneducational

services, as reflected in their monthly invoices. The remaining school

district reported its costs by using both invoices and contracts.
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Finally, eight school districts in our sample incorrectly

calculated or compiled the cost data they reported, to the SDE. Six of

the eight school districts made minimal mathematical errors in their

cost data, and four of the school districts excluded costs that should

have been included sin their data. For example, the San Mateo Union

High School in the San Mateo County SELPA incorrectly omitted invoices

for counseling costs totaling $5,367.50. Similarly, the Whisman

Unified School District in the Santa Clara County (Area I) SELPA

omitted from its data $2,173.75  for counseling and $460 for assessing

the mental health needs of special education students, Conversely,

four school districts indluded  costs in their reports that should not

have been included. For example, the San Mateo City School District

incorrectly reported $1,085 in mental health costs that it had incurred

in the previous fiscal year. Similarly, the Palo Alto Unified School

District incorrectly reported $160 in counseling costs it had incurred

in the previous fiscal year.

Because of the reporting inconsistencies noted above, the SDE

reported to the Legislature inaccurate data on the costs of providing

noneducational services to special education students for fiscal year

1985-86. Therefore, we cannot respond to the requirement of the Budget

Act of 1986 that the Auditor General's Office determine whether the

amount of funds transferred to the DMH and the DSS are sufficient to

meet the noneducational needs of the special education students,
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Administrators in seven of the eight SELPAs in our sample told

us that the instructions provided by the SDE were not specific and,

therefore,, they were not certain which services were to be reported as

noneducational costs. Based upon our review, we conclude that the

instructions accompanying the form did not clearly identify the types

of mental health counseling that should have been reported. In

. addition, the administrators said that the SDE provided little training

or direction on how to complete the report form. However, an SDE

consultant stated that the SDE did provide some instruction on report

preparation at the monthly meetings of SELPA directors, but not all

SELPA directors attended these meetings. Furthermore, the assistant

director of the Special Education Division told us that SDE consultants

were available to respond to questions from SELPA administrators

concerning the report form.

Finally, the SDE did not test the report form, which is used

for collecting noneducational costs, at any of the SELPAs before the

report form was distributed to all of the SELPAs. By testing the form,

the SELPAs may have identified potential problem areas and the SDE

could have corrected the form accordingly.

CONCLUSION

The State Department of Education received and reported

inaccurate data on the costs of providing noneducational

services to special education students during fiscal year



1985-86. Although the SDE, with input from the departments of

Finance and Mental Health and the Legislative Analyst's

Office, developed a report form for the special education

local plan areas (SELPAS)  to use in submitting their data on

noneducational costs, the instructions provided to the SELPAs

were not clear. As a result, the eight SELPAs we reviewed

differed in the cost data they reported and used different

procedures to compile their data. In addition, the SELPAs

made errors in compiling their data.

RECOMMENDATION

To ensure consistency in the way the SELPAs report costs for

noneducational services to special education students, the SDE

and the DMH should take the following actions:

Develop instructions identifying the types of services

that the SELPAs should include in reporting the costs of

providing noneducational services to special education

students. The instructions should provide sufficient

information so the SELPAs can determine what types of

counseling should be reported to the SDE as related

noneducational costs; and
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Provide additional training and direction to SELPA

directors to ensure that they use consistent procedures

to compile the noneducational costs before the data is

reported.

Once the agencies have agreed on the types of. counseling

services that should be reported, the SDE should take the

following actions:,

Test the revised report form at a sample of SELPAs before

distributing the form to all of the SELPAs; and

Require the SELPAs to resubmit their data on

noneducational costs for fiscal year 1985-86.
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THE NUMBER OF SPECIAL EDUCATION STUDENTS
REFERRED FOR NONEDUCATIONAL SERVICES
HAS INCREASED SINCE MARCH 1, 1986

Since the SDE reported. the number of students receiving

noneducational services and the costs of providing those services for

fiscal year 1985-86, the number of students identified by

Individualized Education Program (IEP) teams as needing noneducational

services has increased.

From March 1, 1986, through December 31, 1986, the number of

students referred for noneducational services is,more  than twice the

number of special education students who rec,eived  services during

fiscal year 1985-86. Legislation enabled the DMH to participate on IEP

teams from March 1, 1986, through June 30, 1986, and to assess special

education students' needs for noneducational services. In addition,

1,egislation implemented on July 1, 1986, requires the Department of

Mental Health to assess special education students' needs for

noneducational services and to provide these services to the students.

Figure 1 shows that from March 1, 1986, through December 31, 1986, the

number of students referred for assessment to the ten local mental

health programs in our sample was significantly higher than theanumber

of students reported as being served during fiscal year 1985-86. For

example, the San Mateo County SELPA reported to the SDE that, during

fiscal, year i985-86, it provided noneducational services 'to 166
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students. However, from March 1, 1986, through June 30, 1986, the IEP

teams in the San Mateo County SELPA referred 428 special education

students to the local mental health program for assessment. Further,

during the first six months of fiscal year 1986-87, the IEP teams in

the San Mateo County SELPA referred an additional 119 students to the

local mental health programs to determine if they require

noneducational services.

FIGURE 1

STUDENTS RECEIVING NONEDUCATIONAL SERVICES
DURING FISCAL YEAR 1985-86 AND

STUDENTS REFERRED FOR MENTAL HEALTH SERVICES
FROM MARCH 1, 1986 THROUGH DECEMBER 31, 1986

i
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m

m Students receiving noneducational services during fiscal year 1985436.

@ Students referred from March 1, 1986 throuqh June 30, 1986.

m Students referred from July 1, 1986 through'oecember 31, 1986.
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Our review indicates that not only are the IEP teams within

the SELPAs  referring more students for mental health assessment but

also that the local mental health programs are recommending that the

majority of the students referred need noneducational services. For

example, the Santa Clara County mental health program received 409

referrals from March 1, 1986, through December 31, 1986. The

Santa Clara County mental health program recommended noneducational

services for 397 (97 percent) of these students. Figure 2 shows the

number of students referred that the local mental health programs have

then recommended for noneducational services.

FIGURE 2

STUDENTS ASSESSED AND RECOMMENDED FOR
MENTAL HEALTH SERVICES IN TEN COUNTIES
MARCH 1, 1986 THROUGH DECEMBER 31, 1986
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Funding of Mental Health Services

Based on our discussions with officials at the local mental

health programs in our sample, the funds transferred to the DMH from

the SDE are not sufficient to meet the needs of students identified as

needing noneducational services. The Budget Act of 1986 provided for

the transfer of $2.7 million in special education funds from the SDE to

the DMH for assessing and treating special education students. In

addition, the DMH received an additional $2 million to provide

noneducational services to special education students.

The DMH allocated the $4.7 million it received to the county

mental health programs throughout the State. Officials at five local

mental health programs in our sample stated that they had exceeded

their funding allocations during the first six months of fiscal year

1986-87. As a result, these officials stated that they are using

Short-Doyle funds to provide noneducational services to special

education students. These funds can be used for other county mental

health services including inpatient hospital, outpatient hospital, and

clinical services.

Furthermore, some students identified as needing

noneducational services are placed on waiting lists because the

resources to provide the services are not available. For example,

during the first six months of fiscal year 1986-87, the manager of

children's mental health services in Riverside County stated that the
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idelocal mental health program spent approximately $207,000 to prov

psychotherapy and other mental health services to special educat

students. However, this office received only $179,370 from the DMH

ion

t o

provide these services. Furthermore, this manager stated that the

local mental health program has had to use Short-Doyle funds to

continue to provide the services needed by these special education

students. In addition, the Riverside County mental health program

placed 61 students on waiting lists because the resources to provide

the services were not available.

Funding for Residential Services

Special education students who are classified as seriously

emotionally disturbed may require a residential facility placement

funded by the DSS. The Department of Finance transferred $5.4 million

of special education funds to the DSS to provide needed residential

services to special education ,students. However, during the first six

months of fiscal year 1986-87, an estimated 80 students were placed in

residential facilities throughout the State, and, as of

December 31, 1986, the DSS has paid approximately $673,000 to provide

residential services for these students. In contrast, the SDE reported

that .it paid approximately $1 million to provide residential services

to 225 students during fiscal year 1985-86.

The ten counties in our sample have placed an estimated 13

students in residential facilities during the first six months of
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fiscal year 1986-87. Based on our review, the reason  so 'few students

have been placed in residential facilities since the'new legislation

was implemented on July 1, 1986, is that the placement process is very

time-consuming. For example , it takes, at least four months to identify

the student needing placement, to assess the students' needs, and to

eventually locate a proper'facility in which to place the students. ' In

addition, some students who's have been identified as' requiring

residential placement have not been placed because the students may be

waiting for an opening at a residential facility that can provide the

specific services the students need. For example, one seriously

emotionally disturbed student in Sacramento County was identified as

requiring residential placement in October 1986; as of March 19, 1987,

this studentstill had not been placed in a residential facility. The

program specialist at the San Juan Unified School District stated that

a residential facility has been recommended for the student; however,

the student cannot be placed in the facility until a bed becomes

available. Because the process to place students in a‘ residential-

facility takes so long, the actual costs the DSS may incur to provide

residential services cannot yet be determined.

CONCLUSION

Since March 1, 1986, the number of students referred for

noneducational services has more than doubled. As a result of

the increased number of students needing services, some of the

county mental health programs in our sample have exceeded
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their funding allocations and are using Short-Doyle funds to

continue to provide noneducational services to special

education students. The DSS has not exceeded its allocation

because only 80 students have been placed in residential

facilities during the first six months of fiscal year 1986-87.

Because it takes so long to place special education students

in these facilities, the actual costs that the DSS may incur

cannot yet be determined. '

We conducted this review under the authority vested in the

Auditor General by Section 10500 et seq. of the California Government

Code and according to generally accepted governmental auditing

standards. We limited our review to those areas specified in the audit

scope section of this report,

Date:

Staff:

Respectfully submitted,

THOMAS W. HAYES / I
Auditor General u

April 27, 1987

Robert E. Christophel, Audit Manager
Elaine M. Howle
Mary E. Bensorosky
Keith Kuzmich
James W. Cooper
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CALIFORNIA STATE DEPARTMENT OF EDUCATION B i l l  H o n i g

721  Capitol Mall; P. 0. Box 944272 Superintendent

Sacramento, CA 94244-2720 of Public instruction

April 22, 1987

Thomas W. Hayes, Auditor General
Office of the Auditor General
660 J Street Suite 300
Sacramento, CA 95814 RE: P - 6 4 0

Dear Mr. Hayes:

Thank you for the opportunity to comment on the draft report
titled "A Review of the Costs of Providing Noneducational
Services to Special Education Students." The study highlights
areas where the State Department of Education (SDE) and the
Department of Mental Health (DMH) must continue to work together
to ensure appropriate and timely services for special education
students.

The primary factor in the inconsistency of the cost data reported
by the local educational agencies appears to have been the lack
of a standardized definition of "other mental health services,"
specifically the education-related counseling that will now be
funded directly by DMH. The need for further guidance in this
area is apparent from the example of overreporting of costs
described on page 11 of th,e report. The district that reported
the costs for their therapeutic activity group will have those
funds transferred to DMH but will still bear the cost of the
service as the local mental health office does not consider this
to be a mental health service. The variance in the resources
available within districts adds to the difficulty of drawing
distinct lines between those services that will continue to be
provided by the education agencies and those that will now be the
responsibility of DMH.

The unavailability of separately identified costs for services
provided by most nonpublic schools and agencies further
complicated the gathering of consistent data throughout the
state. Legislation requiring itemization of costs in contracts
with nonpublic schools and agencies may be necessary to rectify
the problems in identifying costs for related mental health
services provided by these organizations. Unless this issue is
resolved, inexact data will necessarily be reported in any future
efforts to identify the costs of related noneducational services.

While there were other instances of "clerical" or arithmetic
inconsistencies, we found no indications of willful failure to
report accurate data.
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As noted in the report, staff of SDE and of DMH have discussed
the need for a definition of the types of education-related
mental health services which will be meaningful to professionals
in both fields. We will continue to work together, as
recommended, to formulate a definition and will involve staff
from the special education local plan areas (SELPAS)  in the
discussions so that all responsible entities will have a part in
the product.
data,

If the Legislature requires another report of cost
we will also involve the SELPAs  in testing the form to be

used in the data collection efforts.

We are concerned about the reference to the process for students
recommended for residential placement taking "at least four
months." Federal and state laws require that assessment,
development of the Individual Education Program and placement of
a child take place within 50 days. This discrepancy between the
SDE model and the DMH interpretation of Chapter 26.5 of the
Government Code and of Public Law 94-142 needs to be resolved.
SDE and DMH staff have provided some inservice to correct the
misconceptions in the field and we will continue to work together
to ensure timely service to special education students.

Superintendent

WDD:c
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STATE OF CALIFORNIA-HEALTH AND WELFARE AGENCY CEORGE  DEUKMEJIAN,  GOWW
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~~~A~~~~~~  OF MENTAL HEALTH
7AMENT0,  CA 96814

(916) 323-8173 April 22, 1987

Thomas W. Hayes
Auditor General
Office of the Auditor General
660 J Street, Suite 300
Sacramento CA 95014

Dear Mr. Hayes:

Mr. Allenby  has asked me to respond to your draft report
P-640, “A  Review of the Costs of Providing Noneducational
Services to Special Education Students,”

The Department of Mental Health finds your report generally
accurate. We share your concern that the SELPAs’  actual
expenditures for noneducational services were not reported in
a way which would allow an accurate estimate of the funds
which should have been transferred from the Department of
Education to the Departments of Mental Health and Social
Services . We believe that at the time the report forms were
developed, that  those  ent i t ies  approving  the  form bel ieved  i t
to be adequate to elicit the information needed. We will
make all  necessary resources available to implement the
recommendation to refine data collection methodology to
assist the educational community to report expenditure data.

I  wish to  c lar i fy  two topics  in  which the report  as  drafted
may lead to misunderstanding.

1. In the third paragraph of the introduction, the next to
last sentence states, “After the assessment, the team may
recommend that seriously emotionally disturbed students
be  p laced in  res ident ia l  care  fac i l i t ies . ”

It is important to emphasize that residential placement
i s  a “ last -ditch” alternative to be employed only after
a l l  o ther  mental  heal th  or  educat ional  serv ices ,  or
combinations of the two, have been’tried or considered.

In preference to out-of-home placement, for the great
major i ty  o f  pupi ls  re ferred, the IEP team might recommend
individual or group counseling, outpatient therapy, day
treatment or some other service or combination. Only  i f
neither the school nor mental health can provide services
to enable the child to benefit from instruction may an
out-of-home placement be made.
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2 . In Part II of the draft, under the heading, "Funding of
Mental Health Services," the second paragraph concludes

II . ..[County mental health] officials staied that they
are using Short-Doyle funds to provide noneducational
services to special education students. These funds
can be used for other county mental health services
including inpatient hospital, outpatient hospitai,
and clinical services,"

This paragraph may lead the reader to conclude that
diversion of Short-Doyle funds is not a problem. In
fact, county Short-Doyle plans are designed to address
the most pressing local mental health needs. After
adoption by local boards of supervisors/ the plans are
submitted to the State Department of Mental Health for
approval. These plans become the counties' blueprints
for expenditure of Short-Doyle funds.

Although some of the pupils currently being referred by
local education agencies are every bit as needful of
mental health services as children and adults presently
receiving Short-Doyle services, many others are much less
so. Nonetheless, Chapter 1747/84 and Chapter 1274/85
mandate that all special education pupils in need of '
mental healthservices in order to benefit from
instruction must receive them.

Thank you again for the opportunity to respond to the draft
report.

Sincerely,

Director
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HANDICAPPED  AND DISABLED CHILDREN-SPECIAL
EDUCATION AND RELATED SERVICES-IN-

‘. TERAGENCY  R E S P O N S I B I L I T I E S  z.‘*:  .’
,.)  ,._  . *I: -.

. >. .- Assembly Bill ‘No:  3632 . ‘.  :,,.  :I. .’  j ,
,....

,.  .t _..  i :;:  . . . . .:, . .
1747 ‘,i,,:;i,::,;;  p.: . ‘.;.,~

,.
_ : (.. .-‘.  ; 7 :_:,;  :‘.’ $H&I’ER ‘.,  ‘I  . _ ‘_

\. .,I’
A.n  act t!o add Chapter 26 (commencing with Section 7570) to’

Divisioxi 7 of Title 1 of the Government Code, and to amend Section
11401 of the Welfare and Institutions Code, relating to minors.

..~.  _ .’
[Approvd  by Governor Septembek  30, 1984. Filed kith

.,

Secretary of State September 30, IQ&M.]
‘,  :. I

_,, . . .:..  ,.:, - . .* . 2: !
..  . L E G I S L A T I V E  C O U N S E L ’ S  DICK.  .:. ,-

AB 3632, W. Brown. Disabled minors. ’ “’ /’  .. ”
Existing law provides for various programs which provide social

services, mental health services, and educational services to .disabled
c&l&en.  . *..‘..  . . (. : ,,.

Existing law also provides that every child has a right to a free
appropriate public education.

This bill would provide that it shall be the jbint responsibility of the
Superintendent of Pliblic  Iqstruction  and the Secretarv  of Health
and Welfare to ensure maximum utilization of all state *and federal

resources available to provide handicapped children with a free
appropriate public education,. the provision of related services, as
defined, and designated instruction and services, as defined.

The bill would provide that the State Department of Health
,&x-vices  or any designated local public hgalth agency shall be.
responsible for medical services which are provided by a licensed
physician and surgeon to determine a child’s medicallv  related’
handicapping condition which results in the child’s tieed  fbr  special
education and related services. . _ . .,)I  :

The bill would provide that parents shall not be liable for the costs
of therapy treatment services provided by the State Department.of
Health Services or the State Department of Mental Health, when
provided to a child in the public schools, if the services are necessary
for the child to benefit from special education.

The bill also provides that the Superintendent of Public
Instruction shall ensure that local education agencies provide special
education and those related services and designated instruction and
services contained in a child’s individualized education program that
are necessary ,for  the child to benefit educationally from his or her
instructional program.

The bill provides  that the State Department of Health Services
shall be responsible for the provision of occupation and physical
therapy, and that the State Department of Mental Health, or any
designated communit)  mental health service, shall be responsible for
the provision of psychotherapy or other mental health Serb-ices, if

symbol  v Indicates text  deletion 1
109

EXHIBIT "A"



-..

*Ch.  1 7 4 7 :‘\’ i:!  STATUTES OF 1984 : ! ,

these services a& deemed necessary in a child’s individualized
educational  program. - _. :;v.:..c,:  : . 1 ;.* ‘8’  7:. . . ‘.:,.:  . ‘. . ,” .”

’
..,

. Existing law provides that the provision of special education ’
I

programland related services for children residing-in state hospitals
shall be the joint responsibility of the State Department of
Developmental Services and the State Department of Mental
H e a l t h .

This bill would also make the Superintendent of Public Instruction
responsible for providing educational programs and related services
to these persons.

.The  bill would provide that the State Departmen’t of
Rehabilitation and the State Department of Education shall jointly
develop assessment procedures for determining client eligibility for
State Department of Pehabilitation  services for handicapped pupils
in secondary schools. ’ ‘ ,

This bill would provide that prior ‘to placing a child suspected of
being handicapped in a residential facility, outside the child’s home,
a court, regional Ir’enter,  or public agency other than an educational
agency, shall notify the administrator if the special education local
plan area, where.‘the residential facility is located, to determine if an
appropriate educational program is available in the special education
local plan area. : ‘.

The ,bill would provide for meetings between a’department  or
agency and the Superintendent of Public Instruction when a
department or a designated local agency does not provide a related
service or designated instruction to a child and the service is to be
provided pursuant to the child’s individualized education program.

The bill would also provide that, whenever a community care
facility may be used for placement of a handicapped child, the State
Department of Social Services shall, prior to licensing, or-riiodifying
a facility’s license in order to permit expansion, consult with the
administrator of the special education local plan area in order to
consider the impact of licensure upon local education agencies. %.

The bill would require local agencies to submit to the  Department
of Finance an estimate of any expenditvre  responsibilities which are,
or will be, acquired. by, or shifted’ from, the agency due to the
foregoing provisions bf the bill. The Department of Finance would
be required to recommend  in the gnnual  Budget Act any
adjustments necessary to implement these changes in responsibility,
for expenditures. ’

Theabill  would require each state agency referred to in the bill to
develop, where necessary, regulations implementing the foregoing
provisions of the bill. Fach department would be required to obtain
approval of its regulations from the Superintendent of Public
Instruction prior to filing them with the Office of Administrative
Law.

The bill would provide that its provisions would become operative
on July 1, 1985.

Under existing law, a child may be eligible to receive assistance
under the county-administered Aid to Families with Dependent
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Children Foster Care (AFDC-FC) program if the child has been’
deprived of parental support or care, and if specified conditions are .’
met.

This bill would create a state-mandated local’ program by
protiding that one of these conditions is that the individual must
have been placed out of home pursuant to an individualized
e d u c a t i o n  p r o g r a m .

Article XIII B of the California Constitution and Sections 2231 and
!2234  of the Revenue and Taxation Code require the state to
reimburse local agencies and school districts for certain costs
mandated by the state. Other provisions require the Department of
Finance to review statutes disclaiming these costs and provide, in
certain cases, for making claims to the State Board of Control for
reimbursement. :

This bill would create a state-mandated local program by imposing
various requirements upon educational agencies.

This bill would provide that no appropriation is made by this act
for the purpose of making reimbursement pursuant to the
constitutional mandate or Section 2231 or 2.234, but would recognize
that local agencies and school districts may pursue their other
available remedies to seek reimbursement ,for  these costs.

This bill would provide that, notwithstanding Section 2231.5  of the
Revenue and.Taxation Code, this act does not contain a repealer, as
.required  by that section; therefore, the provisions of the act would
remain in effect unless and until they are amended or repealed by
a later enacted act. ’ .,;. I.

The people of the State of California do enact as.follows: (’

SECTION 1.  The Legislature hereby finds and declares that a
number of state and federal programs make funds available for the

,provision of education and related services to children with
handicaps who are of school age. The Legislature further finds and t.
declares that California has not maximized, or sufficiently
coordinated existing state programs, in providing supportive services
which are necessary to assist a handicapped child to benefit from
special education. ._ : I

It is the intent of the Legislature that existing services rendered by
state arid local government agencies serving handicapped children

!

be maximized and coordinated. It is the further intent of the .
Legislature that specific state and local interagency’responsibilities

I

be clarified by this act in order to better serve the educational needs
of the state’s*handicapped  children.

SEC. 3. Chapter 26 (commencing with Section 7570) of Division
7 of Title 1 is added to the Government Code, to read: :

CHAPTER !26.  INTERAGENCY RESPONSIBILITIES FOR PROKFXNG
SERVICESTO HANDICAPPED CHILDREN

7570.  Ensuring maximum utilization of all state and federal
resources available to provide handicapped children, as defined in
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tibsectioti (1) of Section 1401 of Title 20 of’the United States Code,
with a free appropriate public education, the provision of related
services, as defined in subsection (17) of Section 1401 of Title 20 of
the United States Code, and designated instruction and services, as
defined in Section 56363 of the Education Code, to handicapped
chiidren,  shall be the joint responsibility of the Superintendent of
Public Instruction and the Secretary of Health and Welfare. The-

-

.’
: :: :

Superintendent of Public Instruction shall ensure that this chapter is
carried out through monitoring and supervision.

,7571.  The Secretary of Health and Welfare may designate a
department of state government to assume the responsibilities
described in Section 7570. The secretary, or his or her designee, shall
also designate a single agency in each county to coordinate the

service responsibilities described in Section 7572. ..  .. it;..:
7572. (a) A child shall be assessed in all areas related to the

suspected handicap by ,those  qualified to make a determination of
-  ’
.--

the child’s need for the service before any action is taken with
respect to the provision of related services or designated instruction .,

and services to a child by individuals whose ,employment  standards . ,,;

are not covered by’the EducationCode.  All assessments required or
conducted pursuant to this section shall be .govemed  by the
assessment procedures contained in Article 2 (commencing with
Section 56320) of Chapter 4 of Part 30 of Division 4 of the Education
Code. .,.  ‘_ . . 1.  .

be
(b) Occupational therapy and physidal therapy assessments shall

conducted by qualified medical personnel as specified in
regulations developed by the State Department of Health Services.

‘7p

(c) Psychotherapy and other mental health assessments shall be
‘-  ,

-
, #

conducted by qualified mental health professionals as specified in ,‘ :

regulations developed by the State Department of Mental-Health
pursuant to this chapter. ..I’  % * .

(d) A reIated  service or designated instruction’and  service shall
. only be added to the child’s individualized education program by the
.individualized  education program team, as described in Part 30
(commencing with Section 56000) of the Education Code, if a formal
assessment has been conducted pursuant to this section, and a’
qualified person conducting the assessment recommended the
service in order for the child to benefit from special education.
Nothing in this section shall prevent a parent from obtaining an
independent assessment in accordance with subdivision (b) of
Section 56329 of the Education Code, which shall be considered by :

the individualized education program team.
, .’

. . ’
(e) Whenever a related service or designated instruction and

service specified in subdivision (b) or (c) is to be considered for
inclusion in the child’s individualized education program, the local
education agency shall invite the responsible public agency
representative to meet with  the individualized education program
team to determine the:need for the service and participate in
developing the individualized education program. If the responsible
public agency representative cannot meet with the individualized
education program team, then the representative shall provide
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written information concerning the need  for the service pursuant to
subdivision (d) of this section. Conference calls, together with
written recommendations, are acceptable forms of participation. A
copy of the information shall be provided by the responsible public
agency to the parents or any adult pupil for whom no guardian or
conservator has been appointed. ‘:

7572.5. (a} When an assessment is conducted pursuant to Article
2 (commencing with Section 56320) of Chapter 4 of Part 30 of -.
Division 4 of the Education Code, which determines that a child is
seriously emotionally disturbed, as defined in Section 300.5  of Title
34 of the Code of Federal Regulations, and any member of the ”
individualized education program team redommends residential
placement based on relevant assessment information, the
individualized education program team shall be expanded to
indude: ._ ’ -.  -’

(1) A representative of the county mental health department.
(2) A representative of the county welfare department. .
(b) The expanded individualized education program team shall

review the assessment and determine whether: :
(I) The child’s needs can reasonably be met through any j

combination of nonresidential services, preventing the need for
o u t - o f - h o m e  c a r e . .,

(2) Residential care will enable the child’ to’ benefit from
educatiqnd  services.

(3) Residential services are available whidh address the needs
identified in the assessment and which will ameliorate the conditions
leading to the seriously emotionally disturbed designation.

(c) If the review required in subdivision (b) results in’ an
individualized education program which calls for residential
placement, the individualized education program shall include all
the items outlined in Section 56345 .of  the Education Code, and shall .
also include: .- ((.“.

(1) Specification of a lead case manager from among the public -
agency representatives on the team. . 8.:‘”  ,i, 8

(2) Provision for a review of the case progress, the continuing :
need for out-of-home placement, the extent of compliance with the
individualized education program, and progress toward alleviating
the need for out-of-home care, by the full individualized education
program team at least every six months, ..

(3) Specific plans for reunification services pursuant’to  Section
16507.4 of the Welfare and Institutions*Code  to the parents, so that I
the child’s return home may be appropriately planned for at the
earliest time consistent with the child’s best interests.

- (d) The individualized education program process, with its
procedural safeguards and access to appeal procedures, is deemed to
meet requirements of an administrative review hearing as called for
in Section 475 of the federal Social Security Act (42 U.S.C. Sec. 675),
as aFended by P.L.  96-272, for purposes of establishing eligibility for
faster care maintenance payments.

(e) The superintendent shall enter into an agreement with the
Director of the State Department of Social Services which permits
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the supervision of placement and care of a child placed out of home
pursuant to an individualized education program to be done by the
individualized education program team established above. The
agreement shall specify how case supervision responsibilities shall be
assigned to assure compliance with Chapter 5 (commencing with
Section 16SOO)  of Part 4 of Division 9 of the Welfare and Institutions
Code, P.L. 96-272  and Part 30 (commencing with Section 56OOO)  of
Division 4 of the Education Code. .

7573. The Superintendent of Public Instruction shall ensure that
local education agencies provide special education and those related
services and designated instruction and services contained in a
child’s individualized education program that are necessary for the
child to benefit educationally from his or her instructional program.
Local education agencies shall be responsible only for the  provision
of those services which are provided by qualified personnel whose
employment standards are covered by the Education Code and
implementing regulations.

7574. Notwithstanding any’ other provision of law, the State .’
Department of Health Services, or any designated local public health
kgencies, ,shall be responsible for medical services which are ’
provided by a licensed physician and surgeon to determine a child’s
medically related handicapping condition which results in the child’s
need for special education and related services.

7575. (a) Notwithstanding any other provision of law, the State
Department of Health Services, or any designated local -agency

. administering the California Children’s Services, shall be responsible
for the provision of occupational ‘therapy aricl physical therapy, as

specified by Section 2.50  et seq. of the, Health and Safety Code, by
reason of medical diagnosis and when contained in the child’s
i n d i v i d u a l i z e d  e d u c a t i o n  p r o g r a m . ’

-
(b)  The department shall determine whether a California

Children’s Services eligible pupil, or a pupil with a private medical
referral is within the scope of its statutory responsibilities. A private
medical referral shall be based on a written report indicating the *
disability from a licensed physician and surgeon who has examined
the pupil. .

(c) When the California Children’s Services panel. physician
. , disagrees with the private referral, the referral shall be treated by

the individualized education program team as an educational
recommendation only. The individualized education program team

. shall have the responsibility to determine if the services
recommended are necessary for the pupil to benefit from special
education. Upon this determination, and notwithstanding Section
7573, the provision of these services shall be the responsibility of the
local educational agency. . . . . * ,

(d) The department shall provide the service directly or by
contracting with another public agency, qualified individual, or a
state-certified nonpublic nonsectarian school or agency.
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‘.(e) Local. education agencies shall provide necessary space and
equipment for the provision of occupational therapy and physical
therapy in the most efficient and effective manner.

(f)  The department shall also be responsible for providing the
senices of an aide when the local education agency considers a less
restrictive placement from home to school for a pupil for whom the
California Sfedical  Assistance Program provides a life-maintaining
medical servile during the time in which the pupil would be in,
s c h o o l . . -‘,‘(  .‘,  . .

7576. Notwithstanding any other provision of law, the State
Department of Mental Health, or any designated community mental
h e a l t h  sercice, shall be responsible for the provision of
psvchotherapy  or other mental health services when required in the
&ild’s  individualized  education program. This service shall be
pro\-ided  directly  or by contracting with another public agency,
qua.Ged  indir-idual,  or a state-certified n,onpublic, nonsectarian
school or agency. : -

7,577. (a) The State Department of ‘Rehabilitation and the State
Department of Education shall jointly develop assessment
procedures for determining client eligibility for State Department of
Rehabilitation senices for handicapped pupils in secondary schools
to help them make the transition from high school to work. The
assessment procedures shall be distributed to local education
agencies.

(b) The State Department’ of Rehabilitation shall maintain the
current level of services to secondary school pupils in project work
ability  and shall seek ways to augment services with funds which may
become available. ; ;’

7578. The provision of special education programs and related
senices for handicapped children residing in state hospitals shall be
ensured by the State Department of Developmental Services, the
State Department of Mental Health and the Superintendent of
Public Instruction in accordance with Chapter 8 (commencing with
Section X&W) of Part 30 of Division 4 of Title 2 of the Education
Code. , : -. .\

7579. (a1  Prior to placing a child suspected of being handicapped
in a residential facility, outside the child’s home, a court, regional
center for the developmentally disabled, or public agency other than
an educational  agency, shall notify the administrator of the special
education local plan area in which the residential facility is located.
The adminisbator  of the special education local plan area shall
probide  the court or other placing agency with information about  the
availability of an appropriate public or nonpublic, nonsectarian
special education program in the special education iocal plan area
where the residential facility is located.

(b) Notxithstanding  Section 56159 of the Education Code, the
involvement of the administrator of the special education local plan
area in the placement discussion, pursuant to subdivision (a), shall
in no way obligate  a public education agency to pay for the
residential costs and the cost of noneducational services for a child
placed in a licensed children’s institution or foster family home.
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- (c) It is the intent of the Legislature that this section vvill
encourage communication between the courts and other public
agencies which engage in referring children to, or placing children
in, residential facilities, and representatives of local education
agencies. It is not the intent of the section to hinder the courts or
public agencies in their responsibilities for placing handicapped
children in residential facilities when appropriate. I

7580. Prior to licensing a community care facility, as defined in
&&ion  1502 of the Health and Safety Code, in which a handicapped
child  may be placed, or prior to a modification of such a facility’s
license to permit expansion of the facility, the State Department of
Social Services shall consult with the administrator of the special
education local plan area in order to consider the impact of licensure
upon local education agencies.
7581. The residential and noneducational costs of a child placed

in a medical or residential facility by a public agency, other than a
local education agency, or independently placed in a facility by the
parent of the child, shall not be the responsibility of the state or local
education agency, but shall be the responsibility of the placing
agency or parent.

7582. Therapy treatment services provideh  under programs of
the State Department of Health Services or State Department of
hfental Health, or their designated local agencies, rendered in the
public schools, shall be exempt from financial eligibility standards
and family repayment requirements for these services when
rendered to any handicapped child when the services are necessary
for the child to benefit from special education. .  .

7563. Each local agency affected by this chapter shall estimate
expenditures which were previously borne by the agency which will,
as a result of enactment of this chapter, shift to another agency, or
shall identify and estimate its responsibility for expenditures which
will be acquired by the agency as a result of enactment of this
chapter. The agency shall report the estimated shifts in responsibilit!
in costs through appropriate state. agencies by March 15, 1965, and
report actual shifts in expenditures annually by March- 15 in
subsequent years. The appropriate state agencies shall submit this
information to the Department of Finance annually by April 30.

(b) The Department of Finance shall, in the annual Budget Act,
recommend appropriate adjustments, if any, in allocations and
entitlements to local agencies to reflect any shifts in expenditures
caused by this chapter.
(c) Any reductions in state allocations for local educational
agencies resulting from this chapter shall be applied equally on a pro
rata basis by the Superintendent of Public Instruction.

(d) By January 15, 1985, the superintendent and the Secretary of
Health and Welfare shall jointly develop uniform data collection
forms to be used by local agencies in reporting under this section.

7564. As used in this chapter, “handicapped children”, “child.” or
“pupil” means individuals with exceptional needs as defined in
Section 56026 of the Education Code.

.
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7585. (a) Whenever any department or any local agencv
‘.  designated by that department fails to provide a related service ok

designated instruction and service required pursuant to Section 7573
or 7576, and specified in the child’s individualized educatibn
program, the parent, adult pupil, or any local education agency
referred to in this chapter, shall submit a written notification of ihe
failure to provide the service to the Superintendent of Public
Instruction or the Secretary of Heaith and Welfare.

* (b) When either the Superintendent of Public Instruction or the
Secretary of Health and Welfare receives a written notification  of the
failure to provide a: service as specified in subdivision (a), a copy shall
immediately be transmitted to the other party. The superintendent,
or his or her designee, and the secretary, or his or her designee, shall
meet to resolve the issue within 15 calendar days of receipt of the
notification: A written copy of the meeting resolution shall be mailed
to the parent, the local education agency, and affected departments,
-within 10 days pf the meeting. -.

(c) If the issue cannot be resolved within 15;calendar  days to the
satisfaction of the superintendent and the secretary, they shall jointly
submit the issue in writing to the Director of the Offke  of
Administrative Hearings, or his or her designee, in the State
Department of General Services. *.

(d) The Director of the Office of Adminstrative Hearings, or his
or her designee, shall review the issue and submit his or her findings
in the case to the superintendent and the secretary within 30
calendar days of receipt of the case. The decision of the Director of
the Office of Administrative Hearings, or his or her designee, shall
be binding on the departments and their designated agencies lvho
are parties to the dispute.

(e) If the meeting, conducted pursuant tb subdivision (b), fails to
resolve the issue to the satisfaction of the parent or 1oca.I  education
agency, either party may appeal to the Director of the Office of
Administrative Hearings, whose decision shall  be the fiial
administrative determination and binding on all parties.

(f)  Whenever notification is filed pursuant to subdivision (a), the
pupil affected by the dispute shall be provided with the appropriate
related service or designated instruction and senice pending
resolution of the dispute, if the pupil had been receiving the serkpice.
The Superintendent of Public Instruction and the Secretary of
Health and Welfare shall ensure that funds are available for provision
of the service pending resolution of the issue pursuant to subdivision
(e). ..

(g) Nothing in this section prevents a parent or adult pupil from
filing for a due process hearing under Section 7586. ,’  %
.. (h) The Superintendent of Public Instruction and the Secretary of
Health and Welfare shall submit to the Legislature on July 1 of each
year a joint report on the written notifications received pursuant to
subdivision (a) on the failure of departments or their designated
.kxal agencies to provide occupational therapy, physical therapy, or
psychotherapy. This joint report shall include, but not be limited to,
a description of the nature of these disputes, a summary of the
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outcomes of these disputes, and any recommendations for changes
to the procedure set forth in subdivision (a) or with regard to any
interagency agreement and regulations ~vhich might exist as a result
of the implementation of this chapter.

( i ) The contract between the State Department of Education and
the Office of Administrative Hearings for conducting due process
hearings shall include payment for services rendered by the Office
of Administrative Hearings vyhich  are required by this section.

75%. (a) All state departments, and their designated local
agencies, shall be governed by the procedural safeguards required in
Section 1415 of Title 20 of the United States Code. A due process
hearing arising over a related service or designated instruction and
service shall be fted with the Superintendent of Public Instruction.

. Resolution of all issues shall be through the due process hearing
process established in Chapter 5 (commencing with Section 56500)
of Part 30 of Division 4 of the Education Code. The decision issued
in the due process <hearing  shall be binding on the department
having responsibility for the services in issue as prescribed by this
chapter.

(b) Upon receipt of a request for a due process hearing mvolving
an agency other than an educational agencv,  the Superintendent of
Public Instruction shall immediately notify the state and local
agencies involved by sending a copy of the request to the agencies.

(c) All hearing requests that involve multiple services that are the
responsibility of more than one state department shall give rise to
one hearing with all responsible state or local agencies joined as
par ties.

(d) No public agency, state or local, may request a due piocess
hearing pursuant to Section 56501  of the Education Code against

. another public agency. s >/1
. , 7587. By July 1, 1955,  each state  department named in this
chapter  shall develop regulations, as necessary, for the department
or designated local agency to implement this act. All regulations shall
be reviewed and approved by the Superintendent of Public
Instruction prior to filing with the Office of Administrative Law, in

. order to ensure consistency with federal and state laws and
,., . regulations go\+erning the education of handicapped chiIdren.

7588. This chapter shall become operative on July I, 1985, except
Section 758.3 which shall become operative on January 1, 1985.

SEC. 3. Section 11401 of the Welfare and Institutions Code is
amended to read:

11401. Aid in the form of AFDC-FC  shall be provided under this
, chapter on be half of any child under the age of 18, except as provided

in Section.iM53,  who meets the conditions of subdivision (a), (b), or
(cl:

(a) The child has been relinquished, for purposes of adoption, to
a licensed adoption agency, or the department, or the parental rights
of either or both of his or her parents have been terminated after an
action under the Civil Code has been brought by a licensed adoption
agency or the department, protided that the licensed adoption
agency or the department, if responsible for placement and care,

1 1 &hanger or additions in text ore indicated by underline
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provides to such children all services as required by the department
to children in foster care.
(b) The child has been deprived of pa.renta.l  support or care due

to any of the reasons set out under Se&on  11250, provided:
(1) The child has been removed from the physical custody of his

or herparent or guardian, and
(A) Has been adjudged a dependent child of the court on the

grounds that he or she is a person described by Section 300, or
(B) Has been adjudged a ward of the court on the grounds that

he or she is a person described by Sections 601 and.  602, or
(C)  Has been detained under a court order pursuant to Section

320 or 636 which remains in effect; or
(D)  Has been placed out of home pursuant to an individualized

education program developed under Section 7572.5 of the
Government Code,

(2) The  child has been vofuntarily  placed by his or her parent or
guardian pursuant to Section 11401.1 or in a demonstration county,
pursuant to Section 16550, et seq.; or
(3) The child is living in the home of a nonrelated legal guardian.

(c) The child has been placed in foster care under the provisions
of the federal Indian Child Welfare ,4ct.  The provisions of Sections
1140!2,11404,  and 11405 shall not be construed as limiting payments
to Indian children, as defined in the federal Indian Child Welfare
Act, placed in accordance with such act.

SEC. 4. As part of the March 15, 1985, report which is required
to be submitted by local education agencies to the Superintendent
of Public Instruction under Section 7583 of the Government Code,
a schooi  district or county office of education shah report alI of the
following: . ,(’ . . . .“:.,e , * *

(a) The estimated expenditures of state local assistance funds for
special education rZild federal funds for special education for the
1$8&% fiscal* year used for the provision of occupational therapy,
physical therapy, and psychotherapy.

(b) The number of handicapped pupils receiving occupational
thebapy,  physical therapy, and psychotherapy at the time of the April
pupil  c o u n t .

(c) The name of the agency providing the occupational therap).,’
physical therapy, or psychotherapy, including the name of the
agency paying for the service.

SEC. 5. Notwithstanding Section 6 of Article XIII B of the
California Constitution and Section 2Z31  or 2234 of the Revenue and
Taxation Code, no appropriation is made by this act for the purpose
of making reimbursement pursuant to these sections. It is
recognized, however, that a local agency or school district may
pursue any remedies to obtain reimbursement available to it under
Chapter 3 (commencing with Section 2201)  of Part’4 of Division 1
of that code.

SEC. 6. Notwithstanding Section 2231.5 of the Revenue and
Taxation Code, this act does not contain a repealer, as required by
that section; therefore, the provision of this act shall remain in effect
unless and until they are amended 01%  repealed by a later enacted act.
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. . ..,
~~I~oR~-INDIVIDUA~~ZED muCxi~0~  PLAYS.  TRERAPY,
MSESSXESTS,  ETC.-SERIOUSLY EJIOTIOX~LLY  DIS-

, TCRBED  CHILDREN: &i-HOUR  OUT-OF-HOI%  CARE
t f’. ..:,!  . . :t  Ii’ ,.3x L ..i  ‘, I - . . ,:‘;;-.::

“‘hq  act to amend !&ions  7672,75725,7575,7ZX  7379,7552,  r&d
7587 of. to amend and repeal Section 7583 of, to add Sections 7566.5
and 7556.7 to, and to repeal Section.7574 of, the Government Code,
to amend Sections 5651, 10956,  and 11401 of, and to add Chapter 6
(commencing with Section 16250)  to Part 6 of Divirion  9 of, the
Welfare and Institutions Code, relating to minors, making sn appro-
printion  therefor, and declaring the urgency thereof, to take effect
immediately. ., .,,..,;.  :.,,*  ,.,; ~ ..,, * ‘:‘.‘.::.:. 1)

(Approved by Governor  Se$embm 30, MS. Ned uiitfi ‘I:.::‘:: .

secretmy of state ptrmbcr  30,  m5.J : I I’:,
,. ::: : ..:.I b .

. LECISJALATIVE COLRVSELS  DIGEST - :“,<;:: v:*,.~

t AB  882, W. Brown. Minors. - ‘.‘- ‘ . : ? ”
Under existing provisions on interagency repondbilities  for

providing services to handicapped children, the State Department of
Health Services and the State Department of Mental Health are
required to adopt regulations in specified  fields relating to their
juri$diction. 1. ..:
-, This bill would re&.ik  these regulations<o be‘developed  in
consultation with the State Department of Education.

This bill would also require a description of these ser&es  ;;I’  ‘he
inchrded  in the county Short-Doyle plan. . : ‘. ;
‘. .Tbe  bill would  also require that the recommendation of &t.ain
quahfied  professionals who conducted the assessment after specified
‘reviews and discussions, be the recommendation of the local
educational agency. This bilI would  be a staemandated  local
program by requiring the local  educational agency to ensure a
qualified substitute is available if the respombie  public agency
representative is not available to participate in the  individual
educntion  program meeting.

Existing law provides that the State Department of Health
Senices  or any designated local public health  anency  shall be
responsible for medical services which are prol,d&  by a licensed
physician and surgeon to determine a child’s meclicallly related
handicapping condition which results in the child’s need for special
education and related services.

This bill would delete this provision.
This bill would require referrals for medical services  for rDecid

education pupils  to be based on detailed written reports. This bu

3 4
220 Chonps  or addllions  in taxf  are indicsrfrd  by undorlinr
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would  be a state-mandated local  program  by requiring the local
education agency to provide for certain medical referrals.

JZsting law provides that parents sha,b not be liable for the costs
of therapy treatment senices  prottded  by the State Department of
Health Serriceo or the State Dcpxtment  of 1fental  Health, when

. j

‘

provided to a child in the public &hwk. if the services are necessary
for the child to benefit from special  education.

This bill would provide that pluenk shall  not be liable for the costs
of therapy treatment servicer  u well  as assessments, LU  specified,
when rendered to a child referred by a local education agency for an
assessment or a handicapped child with  an individualized education
program. . ( ,..-

EListing law requires local  a&n&s  ~affected by various
requirements relating to speciti  education programs to e&mate
expenditures which wiU  be shifted to or from other agencies because
of specified laws and makes other related requiremenk. .‘,

This bill would  repA  that prq\ieon  on Julp,l,  1986. . , .
Existing law requires speciried  state agencies to develop

regulations rekting  to certain aspck  of special  education programs
by Jujy 1 , 1986. This biU  would change the date to January 1, 1986.

Under the hid to Families with  Dependent Children-Foster  Care
(AFDC-FC) program. aid is provided to a child  who bar  been
deprived of parental support. ha been removed from the custody of
a parent or guardian, and is under r-pee&xi  juvenile court orders or
detention, or has been pl+ced  out of home pursuant to an
individualized education prognun

This bill would delete from the-w  provisions of the AFDCFC

:

/

I

I

program, children placed out of home pursuant to an individualized
education program and establish (niteAd  a separate program to pay
for seriously emotionatl~~ disturbed children, \vho have been placed
out of home pursuant to an indi~iduaiized  education program, as
specified. This pro-gram would be funded from a separate
appropriation in the budget of the State Department of Social
Services. This bill would be a &ate-mandated local program by
requiting payments  to be issued by the  count-~ welfare department
to residential care providers upon receipt of authorization
documents from the State Deparknent  of Xental Health or a

1 .i

I

designated county’ mental he&h  agency.
This bill would also require the Superintendent of Public

hstruction  and the Secretarv  of He&h  and \I’elfare  to joint.ly  do the
following: (1)  prepare xnd’implcment  within e.xisbng  resources a
Plan for m-service  training of specified state and local personnel and
@I submit a specified report to the Lgiisl~ture and the Governor.

Under provisions on interApencv  responsibilities for providing
services to handicnpped  children., local agencies are required to
submit to the Department of Fi.n;ulce~n  estimate ofanv e.rpendihue
responribilibes  which  are, or uill be, dcquired  by, or sh&sd from the
agency. The Department of Finance is required to recommend in
the ~tnuaj  Budget  r\ct  MY ad,ustmenti necessary to implement
these changes in‘ responsibihty  Lbr  expenditures. ’

2 2 1
I
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This  bill would rtquire state  allocations in the 198687  fiscal year
* to be sh&d  only once the setice  has been included as a necessary

part of the pupil’s individualized education pro~am  and the setice
* responsibility has been assumed by another local  agency, as specified.

The bill would require the State Department of Social Services and
the State Department of Education jointly to report to the Joint
Legislative Budget Committee by January 1, 1988, regarding any
growth h.t.he number of severely emotionally disturbed  children
determAn&  to need U-hour out-of-home care as a result of specified
ltgisla~on* ‘. . , -. . . . . .‘

The Califarnia  ionstitution requires the state to reimdl, local
agencies,.gnd  school districts for certain costs mandated by  the state.
dtatutor?:  provisions establish procedures for m&g that
reimbursement, including the creation of a State Mandates Claims
Fund to pay the COW  of mandates which do not exceed W,OOO
statewide and other procedures for claims whose statewide costs
exceed s?icq,ooo. ‘,. , ’ :.

i This bill would provide that reimbursement for costs mandated b)
the bLU shall be made pursuant to those statutory procedures and, if
the statewide cost does not exceed WO,DDO,  shall be payable from the
State Mandates Claims Fund. . ‘.

This bill would appropriate S1,6oo.ooO  from the General  Funi  to
‘the State Department of Mental Health for the purposes of the act,
as specifkd  It would require that expenditures made bv a
communi~  mental health  service designated by the Siate
Deparbnent of Mental Health to provide prescribed services  be
financed on a basis of 100% during the period from hfarch 1, IQ&j,
to June 30. lQS6. I _ . :

,This  bill would take effect immediately as an urgency statute.
‘Appropriat ion:  yes. * I* :- ,,

, -.,  J.  : *.*  . . .* ; : ‘..’ . :.,  . ,
+ The people of tie State of calitbm’a do enact as  fooUo,tx ‘:’

:.: :. . , ’ . ,‘,  ‘,
;otTfC$70X  1. Section 7572 of the Government  Code is amended

.  . , _ . . . ‘ ~
7572,’ (a\ .4 child shell  be assessed in EU areas related to the

suspected handicap by those  quaiified  to make a determination of
the child’s need for the senice  before any action. is taken with
respect to the provision of related services or designated instruction
and services to a child. includinc.  but not limited to, services  in the
areas of, occupational  therapv, phvsical  therapv.  psvchotherapv.  and
other mental health assessments. AU  assessments required or
conducted pursuant to this secbon  shall  be governed by the
assessment procedures contained in Article 2 (commencing with
Zion 56XOI of Chapter 4 of P;ut  30  of Division 4 of the Education

(b)’ Occupational therapy’kd  physical therapy asseslments  shall
be conducted by qualified medical personnel as .~pecifierl  in
regulations developed by the State Department of Health  Services
in ConSUltahOn  with the State  Department of Education.

. 36
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(c) Psychotherapy and other mental he&b rissusmenb  shall  be
conducted by qualified mental health professionals as specified in
regulations developed by tbe State Department of Mental Health&
consukstion  with  the  State Deaartroent of Education, pursuant to
this chapter.

(d) A related service or designated instnrction  and service shall
only be added to the child’s individualized education program by the
individualized education program team, as described in Part 30
(commenchg with Section SMXX)) of the  Education Code, if a formal
assessment  has been kducted pursuant to this  section, and a
qualified. person conducting the assessment recommended the
service in order for the  cNd  to benefit from special education. b
case shall the inclusion of necessarv  related services in a nuoii’s
individualized education ohm  be con&rent  upon  idenkfving the
funding  source. Nothing  in this section shall  prevent a parent from
obtaining an independent assessment in accordance with subdivision
(b) of Section 563319 of the  Education Code, which shall be
considered by the individualized education program team. .

jl) Uhenever  an assessment  has been conducted oursuant  to
subdivision ib) or (c),  the  recommendation of the oerson  who
conducted the assessment shall be reviewed and discussed with the
parent and uith aoorooriate members of the individualized
g&cation momam team prior  to the meetina of the inchvidualized
education hvomvn  team. When the proposed recommendation of
the person  has been discussed with the oarent and there is
disaanrement  on the recommendation pertaininn  to the related
service. the event  shall be notified in writina  and may rwuire  the
person \vho conducted the assessment to attend the individualized
education procram  team meetina to discuss the recommendation.
The person  who conducted the assessment shall nttend thg
incli~idutied  education pro~~~aro  team meetim  if reouested.
FoUoxinc  thir discussion and review, the recommendation of the
person \vho conducted the assessment shall be the recommendation
of the indkidu&ed  education mopTam  team members who tug
attencimc  on behalf of the local  educationnl  aaencv. I

12) If an independent assessment for the provision of relntecj
senices or desicnntcd  instruction and services is submitted to the
ind.i~iduaLized  education program team, review of that assessment
shall bc conducted bv the person specified in subdivisioru  (bl rind
(cl.  The recommendation of the  person who reviewed the
independent assessment shall  be reviewed and discussed with the
parent and rrith  aoorooriate members of the individualized
&canon  propTam  team prior  to the meeting of the individualized
&canon  oroaxun team.  The  parent shaU  be notified  in writincr  and
mav reouest  the person who reviewed the independent assessment
10  ntwnd  the mch~ldualized  education program team meetma to
~PAISS the recommendation. The person who reviewed the
$deprndent  sssessmcnt  shall  attend the individualized education
proa’mrn team meeting if requested. FoUowinn  this  review and
&usnon.  the recommendation of the person who reviewed the

L

c
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iadenendent  assessment shaU be the recommendation of the
MividuaJized education program team members who are’attending
Pn .

~3, ~.nv disrxstes  between the nrkent  and team’ members
revresenting the public  agencies  reeardinp:  a recommendation made
in accordance with pararzranhs  ( 1) and (2) shall be resolved pursuant
to Chapter 5 (cornmencina with Section 56500) of Part  30 of Division
4 of the Education Code.

(e) Whenever a related service or designated instruction  rind
service specified  in subdivision (b) or (c) is  to be considered for
inclusion in the child’s individualized etjucation  program, the local
education agency shall invite the rqnsible  public age_ncy
representative to meet with the individualized education program
team to determine the need for the service and participate in
developing the individualized education program. If the responsible
public agency representative cannot meet with the individualized
education program team, then the representative shall provide
written information concerning the need for the service pursuant to
a&division  (d) of this section. Conference calls, together with
written recommendations. are accentable forms of participation.  If

ybdivision (d\  of Section 56341 of the Education Code. A copy of the
information shall be provided by the responsible public agency to the

arents  or any adult pupil for whom no guardian or consen*ator  hasfee n appointed.
SEC 2 Section 7572.5 of the Government Code is  amended to

read: .-’
7572.5. (a) When an assessment is  conducted pursuant to Article

I! (commencing with Section 56310) of Chapter 4 of Part  30 of
Division 4 of the Education Code, which determines that a child k
serioudy  emotionally disturbed, as defined in Section 300.5 of Title
34 of the Code of Federal Regulations, and any member of the
individualized education program team recommends residential
‘placement based on relevant assessment information. the
individualized education program team shsll  be expanded to include
&representative of the county mental health department. .‘;. . ..A-.

VVP ‘.
’ (b) The  expanded &iividualized  education program team shall

review the assessment and determine whether:
. (1) The child’s needs can reasonably be met through any
combination of nonresidential services, preventing the need for
out-of-home care. *.

(2) Residential care is necessary for the child  to benefit from
educational services. ‘:

(3) Residentinl  services are available which address the needs
identified in the assessment and which will ameliorate the conditions
leading to the seriously emotionally  disturbed designation.

$b
2 2 4 Chwv~~s  or nddltion, in Ias1  OI. hdirofmd  by undmiin~
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(c) If the review required in subdivision (b) results in an
individualized education program which calls for residential
placement, the individualized education program shall  include aU
the items outlined in Section 56345 of the Education Code, and shall

‘also include: t
(1) Desianation  of the‘coun&  mental health de&tment  as lead ’

case manager, Lead case management resnonsibihh Y be
delegated to the counhr  welfare department  by  agreement &een

I

the countv  welfare department and the designated mental health
j

dennrtment.  The mental health department shall retain Financial
responsibilitv  for provision of case management  services.

(2) Provision for a review of the case progress, the continuing
need for out-of-home placement, the ext&rt  of cdtirpliance  with the

Iindividualized  education program, and progress tobard alleviating
the need for out-of-home care, by the full  individualized education
program team at least every six months. ’ ..  .  .  , is:.“.’
vvv ;.-’  :,:.
13) Identification of an armropriate  residential facilitx  for

placement with the assistance of the countv  welfare department as
necessarv.

SEC. 3. Section  7574 of the Government Code is repealed.
SEC. 4. Section 7575 of the Government Code is amended to

read:
7575, (a) (& Notwithstanding any other provision of law, the

State Department of Health Services, or any designated local agency
~dminist&ng the California Children’s Services,&ll  be responsible
for the provision of medicallv necessarv occupational therapy and
physical therapy, as specified bv Section XXI  et seq. of the Health and
Safety Code, by reason of me&Cal  diagnosti  and when contained in
the child’s individualized education program. :

12) Related services or desia-nated  instruction and services  not
deemed to be medicallv necessar+  bv the State Deparhnent  of
Health  Services, which the individualized education uromam team
determines are necessary in order to assist a child  to benefit from
snecixl  education, shall be protided bv the local education agencv bv
nualified  personnel whose employment standards are covered bv the
Education Code and~imotementinn  regulations.
. (b)  The department shall determine whether a &.hfornia
Children’s Setices  eligible pupil, or a pupil with a private medical
referral needs medicallv necessarv  occupational  therapy or phvsical
he. A medical referral shall be based on a v.+tten  repori*From
a licensed physician and surgeon who has examined the pupil. The
written  report  shall include the followinK

900 .:

It)  The diatmosed  neuromuscular, musculoskeletal,  or ohvsicd
ban(licaooino  condition promuting  the referral.

(2)  The referring phvsician’s  treatment soah  and obiectives. ’
(3) The basis  for determining the  rerommended treatment aoa!s

Qd objectives,  including bow these  will amcliorale or imurovc  the
@pd’* diagnosed condition.

--’
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(4)  The relationshiD  of the medical disabilitv  to the p&i1  s need
for  special education and related services.

5) Relevant medical records. ,:.  ,. ,I
’ h The department shall provide the service directly or by

contracting with another public agency, qualilied  individual. or a
atate+cert&d nonpublic n&sectarian school or agency.. .I. t
a Local  education agencies shall provide necessary space and

equipment for the provision of occupational therapy and physical
therapy in the most efficient and effective manner, -. . . . . - .

&J The department shall also be responsible for providing the
services  of a home health aide when the local education. agency
considers a less remictive  placement from hdme to school for a pupil
for whom both of the folJowinn  conditions exist: * ‘:v
‘we California Medical Assistance Program provides a

life-suppor!ing  medical service vie a home health aeencv during the
time in which the pupil would be in school or traveling between
school and home.

~ (2) The medical service urovided  reauires that the pupil receive
the personal assistance or attention of a nurse, home health aide,
parent or mar&an, or some other specially trained adult in order to
be effectively  delivered.

SEC. 5. Section 7576 of the’ Government Code is amended to
read:

7676. Notwithstanding any other provision of law, the State
Department of Mental Health, or anyvcommtity  mental health
service  deskmated  bv the State Department of hiental Health,  shall
be responsible for the provision of psychotherapy or other mental
health services, as defined  bv regulation bv  the State Departnlent  of
MentalHealth.developedin consultntion  with thestate  Department
of Education, when required in the child’s individualized education
program, This ser.&e shall be provided directly or by contracting
with  another public agency, qualified  individual, or a state-certified
nonpublic, nonsectarian school or agency. .)  ,;
I SEC. 6. Section 7579 of the Government Code is amended to
read: , ,
7579, (a) Prior to placing Q handicapped child or a child

suspected bf being handicapped in a residential facility, outside the
child’s home, a court, regional center for the developmentall)
disabled, or public agency other than an educational agency, shall
notify  the administrator of the special education local plan arca  in
which the residential facility is located. The administrator of the
special education local plan.area shall provide the court or other
placing agency with information about the availabiiii),  of an
appropriate public or nonpublic, nonsectarian special cduration
program in the special education local plan area where the
residential facility is located. . - .

(b) Notwithstanding Section 56159 of the Education Code, the
involvement of the administrator of the special education local plan
area in the placement discussion, pursuant to subdivision (a), shall
in no way obligate a public education agency to pay for the
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residential costi  and the cost of noneducational services for a child
placed in a licensed children’s institution or foster family home.

(c) It is  the intent of the Legislature that this section will
encourage communication between the courts and other public
agencies which engage ln referring children to, or placing children
in, residential facilities, and representatives of local education
agencies. It is not the intent of the section to hinder the courts or
public agencies in their responsibilities for placing handicapped
children in residential facilities when appropriate.

SEC. 7. Section 7582 of the Covemment  Code is amended to’
read:

7582. Assessments and therapy tre&ment  services provided
under programs of the State Department of Health Services or&g
State Denartment  of Mental Health. or their de&mated  local
agencies, rendered to a child referred bv a local edocatik  aaencv for
an assessment or a ha&canned  child with an individualized
education nroaram, shall be exempt from financial eligibility
standards and family repayment requirements for these services
when rendered pursuant to this chanter.

SEC. 8. Section 7553 of the Government Code is amended to
read:

7583. Each l&al agency affected by this chapter shall estimate
expenditures which were previously borne by the agency which will,
as a result of enactment of this chapter, shift to another agency, or
shall identify and estimate its responsibility for expenditures which
will be acquired by the agency as a result of enactment of this
chapter. The agency shall  report the estimated shifts in responsibility
in costs through appropriate state agencies by March 15, 1985,  and
re
Nr

rt actual shifk  in expenditures annually by March 15 in
sequent years. The appropriate state agencies shall submit this

inforn&tion  to the Department of Finance annually by April 30.
(b) The Department of Finance shall, in the annual Budget Act,

recommend appropriate adjustments, if any, in allocations and
entitlements to local agencies to reflect any shifts in expenditures
caused by this chapter.

(c) Any reductions in state “allocations for local ‘educational
agencies resulting from this chapter shall be applied equally on a pro
rata basis by the Superintendent of Public Instruc!ion

(d) By January  15,1985,  the superintendent and the Secretary of
Health and Welfare shall jointly develop uniform data collection
forms to be used by local agencies in reporting under this  section.

jel  This section shall remain in effect only until Tulv  I, 1956.  and
as of that date is repealed, unless a later enacted statute, which is
chaptered before Julv 1, !%6,  deletes or extends this date.

SEC. 9. Section 7586.5 is added to the Government Code, to read:
7586.5. Not later than January 1, 1988, the Superintendent of

Public Ix~t~~ction  and the Secretary of Health and Welfare shall
j~intiy  dmit to the Legislature and the Covemor a report on the
implementation of this chapter. The report &all include, but not be
limited to, information regarding the number of complaints and due
process hearings resulting from this chapter.
rrmbol V Indhh  tart  d.t.tion .  . 227
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SEC. 10. Section  7536.7 is added to the Covemment  Code, to
read:

7586.7. The Superintendent of Public Inst~ction  and the
Secretary of Health and Welfare shall  jointly prepare and implement
within  eeiisting resource a plan for in-se&e kaining of &ate  and
local personnel responsible for implementing the provisions of this
chapter.

SEC. 11. Section  7!SN of the Government Code is amended to
read:

7587. By Januaq  1.1986.  ench  state deparhnent  named in this
chauter shaU develoo  reeulations.  at  necessarv;  for the deusrtment
or desigriated  10&l agency  to’impiement  this a% AU  regulakons shall
be review&y the Superintendent of Public  Instruction prior to

. filing with the Office of Administrative Law, in order to ensure
consistency with federal and state la& and regulations governing
the education of handicapped children. The directors of each
department shall ridopt  all redlions  pursuant to this section as
emergency  redations  in accordance with  the movisions  of Chapter
3.5 (commencing with Section  11340)  of Part 1 of Division 3 of Title
2 of the Government  Code. For the uurpose  of the Adminkbative
Procedure Act. the adoption  of the regulations  shall  be deemed to be
an emergency and necessary for the immediate ureservation  of the
public mace,  health and safety. or general welfare. These redations
shall  not be subiect to the review and amxoval of the Office of
Administrative  Law shall not be subiect  to automatic rewal  until 160
bys  after the regulations take effect: and shall  become effective
immediateiv upon filing with the Secretarv  of State. Redations
adopted pursuant  to this section h.U  be developed with the
m a x i m u m  feadble omortunity f o r  wblic  oarticipation  a n d
knments.

SEC. 12. Section 51351 of the Welfare and Institution Code is
amended to read:

66.51. The annual Short-Doyle plan for each county  shall include
all of the following: “.  . ~-

(a) A detailed presentation of all expected e&nditures  of
county,  state, and federal government funds and all anticipated

’ public and private revenues.
(h) A programmatic description of each of the services provided

for in subdivision (a) including all of the following:
(1) Program type using definitions  prescribed in the “cost

allocation and planning model where applicable. ”
(2) The number Of staFf in full&me equivalent5 if this information

is applicable to the service type,
( 3 ) An estimate of the unduplicated number of clients served and

the number of unitr  of service to be provided.
(4) The priority populations  to be served.
(5)  The number of beds if this information is applicable to the

&vice  type.
(6) A detailed description of the prog-ram  if the service is one

newly added in the year for which the annual Short-Doyle plan is
submitted or newly added io the prior year.
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(7) A detailed description of the  se&e if the  number of units  of
services  or the cost  per unit of service has changed more than 25
Percent from the annual Short-Doyle plan submitted for the
p r e v i o u s  year.  I ,. .,.

(8) A detailed description of renovation or &nodeling  cask, if
=Y.

(c) Additional ‘&&nation as may be nece&&  t&x& ;&I
planning needs as determined by the county. ‘1, ‘t-

(4 A  hlmm~~ presentation of all ‘ezpected  e&ndltures  of
county,  state, and federal government funds and all anticipated
public and private revenues. I . ‘. “1  .s ‘. *:”

(e) Assurances tbat  tbe county is in compliance with  the following
requiremenh: , . .

(1) The Local Mentxd’Health  Advisory Board-k  rkieked and
approved procedures insuring citizen and professional involvement
leading to the  formulation and adoption of the annual Short-Doyle
Plan. ,. ‘i

(2) A quality assurance  plan approved by the depaxtment is in
force,.

(3) Certification  review hearing prooedurea  approved by the
department are in force. 7

(4) A plan for providing case makagement  services approved by
the department is  in force. ,I ‘.. * .+ ::. .:

(f) Other  information determined to be necessary by the director.
&) A description  of the  services reouired by Sections 7571 and

7576  of the Government Code. includina the cost of those services.
Any county tbat wishes to modify its plan shall  obtain  prior

approval by the  department in accordance with procedures
established by the director. $ .

SEC. 13. Se&ion 10950 of the  Welfare and kistitutions  Cbde  is
amended to read: . 11-1  ,,

KBSO. of any  applicant for or recipient of public social services is
diua~isfied  titfi  any action of the county department relating to his
application  for or receipt of pubiic  Sofia services, if his application
is not acted upon  with  reasooable  promptness, or if any person who
desires to apply  for public  social services is refused the opportunity
to submit a tigned application therefor, and is dissatisfied  with such
refural,  he shall, tn person or through an authorized representative,
Shout  the neoeasity  of filing a claim  with the board of supervisors,
Won  filing a request with  the State Department of Social Services
or the State Department of Health  Services, whichever department
*dmikters  the public  swial  service, be accorded an opportunib for
a fair heeg.

~oWthtanci.hg  my other  provision of this code, there is no right
to a state hearing when either (1) state or federal law requires
‘“tomatic  mant  adjustments  for clarses  of recipients unless the
reQTOn  for an ir&vidua  request  is  incorrect grant computation, or
(*I  the sole issue is a federal or state law requiring an automatic
chaVe in services or medical arsistance  which adversely affects
sorne or all recipients. 1*1 . . . . . . 43
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*or the purposes of administering health care services and medical
assistance, the State Director of Health  Services shall have those
powers and duties conferred on the Director of Social Services by
thk chapter to conduct fair hearings in order to secure approval of
a state plan under the provisions of applicable federal law.

The State Director of Healfh  Services may contract with the State
Department of Social Services for the provisions of fair hearings in
accordance with this chapter. *. ,’ :

& used in this chapter, “recipient” means an applicant for or
recipient  of public social services except aid exclusively financed by
county funds  or aid under Chapter 3 (commencing with Section
1%X10)  of Part 3 of this division, or those activities conducted under
Chaoter 6 (commencing with Section l&350)  of Part 6. ,. . . . .
. SEC. 14. Section 11401  of the Welfare and institutions Code is

. amended to read: * . .. 2%
11401. Aid in the fok  of AFDC-lk  shall be &kided  under”&

chapter on behalf of any child under the age of 18,  except as  provided
in Section lJ403,  who meets the  conditions of subdivision (a), (b), or

?‘(:)  The  child has  be
I.,

en relinquished, for purposes of adoption, to
a licensed adoption agency, or the depariment, or the parental rights
of either or both of his or her parents have been terminated after an
action under the Civil Code has been brought by a licensed adoption
agency or the department, provided that the licensed adoption
agency or the department, if responsible for placement and care,
provides to such children all services as required by the department
to ch.ildren  in foster care. . ’

(b) The child has been deprived bf parental support or’car; due
to any of the reasons set out under Section 11250, provided:

, (1) The child has been removed from the physical custody of his
or her parent or guardian es a result  of a iudicial  determination that

, pntinuance  in the home would be contrarv  to the child’s welfare
grid that, if the child wss dlaced in foster care, reasonable efforts
were made, and will continue to be made, to prevent or eliminate
the need for removal of the child From his  OT  her home and to make
it wssible for the child to return to his  or her home, and any of the
following  a&v:

(A) The child  has been adjudged a dedendent  child of the court
on the grounds  that he or she is a person described by Section 30&:

(B) The child has been adjudged a ward of the court on t.be
grounds that he or she is a person described by Sections 601  and me

(C) The child has  been detained under a court order pursuant  to
Section .@  or 636 which remains in effec&

v v v .
(2) The child  hm been voluntarily placed by his or her parent or.

guardian pursuant to Section 11401.1 or in a demonstration  county,
prntmt  t0 Section 16550, et seqP

(3) The child is living in the home of a nonrelated legal  guardian.
(c) The  child  hu  been plnced  in foster care under thevfedcral

Indian Child Wekre  Act?Sections  11402,11404,  and 11405  shall  not
4

230 Changes or addilions in text era indicahd by vndwlin~
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be construed as limiting paymeak to Indian children, as defined in
the federal fndim  Child Wclfare  Act, placed in accordance with &
act. :

SEC. 15: &I,& 6 (co&encing  wiYia  Section lauo)‘is  added to
Part 6 of Division 9 of the Welfare and Lrutitutions  Code, to r&

,.i .I., .~. ,w,’  . ,‘1. . . (.. . ,! ,: .,; . ,
., .

.:‘, ,....* .* ;,

1S350. (a) Paymenb for %-hour  out+f-home  care shall  be
urovided  under this  chapter  on behalf of any seriously emotionally
ii&u&d child who ba; been placed out&-home p&uan t to an
individualized education program develop&l under Section 75125  of
the Government Code. These paymenk shaU not constitute an aid
p a y m e n t  o r  a i d  p r o g r a m , .

(b) Paymenk shayonly  be made to &i&en placed in privately
operated residential fa&iea licensed in accordance with the
Community Care Facilities Act. I + ‘z ’ .’ .I,

(c) Paymenk shA be based on rates established in accord.&ce”
with  Sections 11461,11462,  and 11463 and shall be based on providem’,
acti allowable cosb. . .:, .’ * ‘. .”

(d) Payments for N-hour out-of-home care under this section
shd not result in any  cost to the seriously emotionally disturbed
child or his or her parent or parents. “.. ‘..

16351.  (a) Payments shall  be issued  by.  the county welfare =

:

I

department to residential care providers upon receipt of
authorization documenk from the State Department of Mental
Health or a designated county mental health agency. The county
welfare department located in the same county as the county mental

j

health  agency designated to provide case management services shall
ba responsible for payment under this section. Authorization
dwenb  shall be submitted directly to the county welfare
department clerical unit responsible for issuance  of warrants and
shall include information suRicient  to demonstrate that the child
meek all eligibility criteria established in regulations by the State
Department of Mental Health, developed in consuJta!ion  with  the 1
State Department of Education. . . . :

lb)  The county welfare department  shall  submit reports  to the
‘State Department of Social Services for reimbursement of paymenk
bed to seriously emotiond.Iy  disturbed  children for %-ho=
out-of-home care,

163%. County welfare dep&rnenk  may, at their o&on  and  4th
aPProv4  of the State Deparbnent  of Social Services and other
*pPropIiate  agencies, enter into agreements with Other loCal
agencies for the delivery of a &gle  payment for ail related services
for a miously  emotionally  &turbed  child to a residential care
provider.

@-XL W?len  an i.ndividu&zed  education program ds for
2-%x out-of-home care, the county welfare department shall
Provide  asrisrmce,  as necessary, in identifying  B facility suited to the
chWs needs and in placing the child in the facility.

‘we-l  v indi..tms 1.1,  d&(ion ..a+ .‘I 2 3 1

I-

,-

45
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.1&354. (a) If a provider of !M-hour out-of-home care to a child
who has heen placed pursuan t to Section 75726 of the Government
Code  in a %hour  out-of-home placement disputes an action of the
designated county mental health agency regarding the providers
eligibility for payment, the provider may request a review of the
Issue  by the designated county mental health agency. Designated
county  mental health agencies may establish policies and
procedures, a5  may be necessary, to implement this  subdivision.

(b) If the issue remains unresolved after the review by the
designated county mental health agency, then the provider may
request a review of the issue by the State Department of Mental
Health. The Direotor  of Mental  Health may establish policies ,snd
procedures, as may be necessary, to implement this subdiv+iion.  The

‘review under this subdivision shall be limited to the issue of whether
the eligibility for payment criteria established by the State
Department of Mental Health was correctly applied. :

18355. Notwithstanding any other provision of the law, Mhour
out-of-home care for seriously emotionally disturbed children who
are placed in accordance with Section 7572.5 of the Covemment
Code shall be funded from a separate appropriation in the budget of
the State Department of Social Services in order to fund both 24hour
out-of-home care payment and local administrative costs.
Reimbursement for 24-hour  out-of-home care payment costs shall bc
from that appropriation, subject to the same  sharing ratio ss

’ prescribed in subdivision (c) of Section 15200, and available funds.
Reimbursements for local administrative costs shall  also be from that
appropriation, subject to the same sharing ratio as prescribed in
Section 15204.2 for the Aid to Families with Dependent Children
program, and available funds. ” r...s.J

SEC. 15.5. (a) The Legislature recognizes that current estimates
of the number of severely emotionally disturbed children in the state
who need %&hour out-of-home care may be less than the number of
children in need of such care as determined appropriate through the
Individual Education Plan (IEP)  process estabhshed  under Chapter
1747, of the Statutes of 1954. .: ..  . . *I

(b) Therefore, the State Department of Socia.l Services and the
State Department of Education shall jointly report to the Joint
Legislative Budget Committee by January 1, 1955, regarding any
growth in the number of severely emotionally disturbed children
determined to need %-hour  out-of-home care as a result of Chapter
1747 of the Statutes of 1954. This report shall include documentation
of the cost impacts on the state, county,‘and  federal governments for
the cost  of 2-6hour  out-of-home care for these children,

SEC. 16. Funds not to exceed the total amount reported by the
State Department of Education, as verified by the Department of
Finance pursuant to Section 7553 of the Government Code and
Section 4 of Chapter 1747 trf  the  Statutes of 19&I,  shall  be transferred
July 1, 1956, from the Stare Department of Education to the state
departments responsible for ser.rces specified  in Chapter 26
(commencing with Section 7570) of Division 7 of Title 1 of the

232
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Government Code and designated in each pupil’s individualized
education program. .\ ..,,. 1+ . . ,,,  I

SEC. 17. Reimbursement to local agendes  and school districts foi
costs  mandated by the state pursuant to this act shall be made
pursuant to Part 7 (commencing with Sktion  17xX)) of Division 4 of
Title 2 of the Covenzzent  Code and, if the statewide cost of the
claim for reimbursement does not exceed five hundred thousand
dollars ($X!0,ooO), shall  be made from the  State Mandates Claims
F u n d . * . .

SEC.‘lS.  The sum of one million  six h&&d thousand dollars I
(S1,603,CC5)  is hereby appropriated fiomzhe General Fund to the
State Department of Mental Health for purposes of conducting :
assessments and participating in developing individualized
education programs as required by Chapter 26 (commencing with
Section 7570) of Division 7 ofTitle  1 of the Government Code, during

.!

the period of &March  1,1986  through June 30,19ffi.  Nohvithstanding
Section 3705  of the Welfare and Institutions Code, expendihxes
made by a community mental health service designated by the State
Department of Mental Health  to provide the services described in
this section shall be financed on a basis of 100  percent state funds
during the period From March 1.1986,  to June 30,1986,  inclusive.

SEC. 19.  This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or safety within
the meaning of Article IV of the Conrtitution  and shall go into
immediate effect. The facts constituting the  necessity are: !

In order for regulations to be developed in time for the orderly
transfers of service and funding responsibility required by Chapter !
1747 of the Statutes of 1984,  it is  necessary that  this bill take effect
immfxliately. :, .,.: .;: t ,, ), : .;,:., \ . . . . :,..+. I

. 1 ,‘L,,.  .! . .’ :.. i-., ,’I ‘,y  a : _  .
.  .  . . ,. , ..‘, . , , ,’ j

‘ ~IULTIFAMILY  RENTAL HOUSING-BONDS AND ’
SECURITIES-CONSTRUCTION AND ’ ‘1

!

%,’  .l;:::,:;:’ ‘, ; ”
I

MORTGAGE LOASS‘: .: :, .

.: ‘.., “;bsembly  Bill N o .  ZXk2  ““f  *;.”  :‘“:,.  .‘. :: :.
,, ;,,  e,  ,. ., . . ,...: .,  .I  .,:: , . (,..  ‘j..  ,;:
. . ._.  ! I ..,..,  .j, ,,j. ..I

MhPTERIfiS5’ ’ ,.:  .,

k~ act to amend Sections5lw5,5133.5,  and 520SO  of the Health and’
!@etY me, relating to housing.

&xovcd  by Covembr  September 30.  198S Filed  with ’
smey  or state  ~ptcrnber  30, 1sss.l ‘ .

‘,  .
”LECISIATIW COLNSL’S  DIGEST .

a m. M.  Waters. MGifa.miiv  rental housing.
(I)  &tin, law require:: the Calkmia  Housing Finance Agency,

*a 9~ days following the close of each fiscal year, to submit an

L
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HAh’DlCAPPED  C H I L D R E N

t-n.  N&  pL31XYI

Article 1. General Provisions

Klooo,  S c o p e .
. . :

The provisions of this chapter shall implement Chapter e6  (commenting
with Section 7570) of Dlvision 7 of Title 1 of the Government Code relating to
lntera
This c a

ency  responsibilities for providing services to handicapped children.
apter applies to the State Departments of Education, Mental Health,

Health Services, Social Services, and their designated local agencies.
The intent of this chapter is to assure conformity with Public Law 94-142:  The

Education for All Handicapped Children Act of 1975,  (20 L&C.  $1401 et seq.)
and Section 504 ol  Public Law 93-112:  The Rehnbilitation  Act of 1913,  (29  U.S.C.
( 794),  and their implemeting regulations including Sections 76.1 et seq., 104.1
et seq., and 300.1 et seq. of Title 34 of the Code of Federal Regulations. Thus,
provisions of this chapter shall be construed as sup lemental
context of, federal and state laws and regulations re &

to, and in the

uceptional needs.
ting to individuals with

NOTE: Authority cited: Section 7587,  Government Code.  Reference  Section 7510,  COV.
amment  Code.
H I S T O R Y :

I.  New Division 9 (Chapter 1. ArHcln  1-9, Sectionr 6woa4o610,  not ConrecctHvc)  filed
113185  n . s  nn’emerpmy  designed  effective 1-146  (Register 86 .  No. 1) .  A Certificate
of Comoiinnce  must be hmnsmiucd  to OAL within  180  d.ws  or  ernecw~~~  lmeuaec  will
be  tcp&led  on 6.3086.

-.  VI

L Division 9 (Chapter 1 .  ArHclo  1-9, .%cHont MxxxLM610,  not co-ttve)  l&lcd’
630-90  (LI M  emcrgcncy:  cffcctivc  upon filing (Retirter  86,  No. 28).  A Certificate of
Compliance must be  transmitted to  OAL within 120  days  or emergency language  will  be
repealed on 104~-86. *

3.  Fidltorld  cor~ectlon  of  HISTORY NOTE No. I  (Register 86.  No. ‘28).

60010.  General Definitions.
(a) Words shall have their usual meaning unless the context or a definition

clearly indicates a different meaning, Words used in their present tense include
the future tense; words in the sin
of the masculine gender includes 8”

lar form include the plural form; and use
t e feminine gender. Use of the word “shall”

denotes mandatory conduct; “may” denotes permissive conduct.
(b) “Confidentiality” means the protection of spoken and written communi-

c a t i o n s ,  includin
of Section 99.3 of

clinical and educational records governed by the provisions
Title 45 of the Code of Federal Regulations, Section 3~~~

ofTitle  34 of the Code of Federal Regulations, Sections 827,4514,532E,  and 10650
of the Welfare and Institutions Code, and Section 28890  of Title I7 of t$ Califor-
nia Administrative Code. 1

(c)  “County superintendent ofschools”means  either an appointed or elected
ot?icial  who, within the county’s jurisdiction, supervises and ensures adherence
to education laws as delIned in the California State Constitution, Education
Code, and Title 5 of the California Administrative Code.

(d) “Designated instruction and service” and “related services” means a
component of pro
of the Education ej

ram options as described in Sections5636l (b) nnd 56363(b)
ode, Section 1401(17)  of Title 20 of the United States Code,

and Section 300.13 of Title 34 of the Code of Federal Regulations.
(e) “Individualized education program team” means a tenm  which is con-

stituted in nccordance  with Section 56341 of the Education Code, and Section
300.344  of Title 34 of the Code of Federal Regulations.

(f’) “Expnndcd  individualized education program tmm”  means n team which
is constituted in accordance with  Section 56.341 of the Education Code and
pursuant to Section 7572.5 of the Government Code includes a representative
of the county mentnl  health department.

r

I
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(g) “individual  with exceptional needs” means those individuals who meet
tbe r uirementr  of Section 56026  of the Education Code and Sectioos 3930  and
35312 Tide 5 of the California Administrative Code.

(j)  “Special education” means specially designed instruction as described in
Section 5B3.31 of the Education Code and Section 300.14 of Title 34 of the Code
of Federal Regulations.

(k) “Responsible local education ary”  means the school district or county
&ii ,Ff$ Sechon 56?20  of e E$ucahon  Code.

ucatton servrces  regron means the school district  organized
in actor  ante  with Section 56932  of the Education Code.

(m) “Special education iocal plan area” means tfie  service area coveredby
the&cal  plan developed in  accordance w~tb  Secbon 56170 of the Educahon

NOTE  Authority dted:  Section  7587, Covemment Code Rcfmncez Se&on 7S70, Ch-  r-
merit  Code;  Section 5328. We&are  and  Instih~tions  Cede:  Section IBW.  Title 17, Cab
fomlin  Administrative code; S&h ~KJ.SOO, Title 34. Code of Federal Regulntionr;  and
Section 99.3, Title 45,  ‘Ada  of Federal Re&tions.

Article 2. Mental Health  and Related Services
60020.  Mental Health Definitions.

dein
a) “Psychotherapy and other mental health services” means those services

ed in Sections 542 to 543,  inclusive, of Title 9 of the California Adrninistra-
tive Code, and provided by a local mental health program directly or by con-
tract.

(b) “Mental health assessments” means assessment, as described in Section
543, subdivision (b) of Title 9 of the California Administrative Code, conducted
b mental health professionals and conducted in accordance with Section 56320
o r the Education Code by a person employed or designated by a local mental
health program. . - -

(c) “Mental health professionals” means psychiatrists, psycholop, clinical
social workers, and marriage, family and child counselors meeting t e appropri-
ate criteria specified in Sections 5600.2 and 5650  of the Welfare and Institutions
Code, and Article 8 of subchapter 3 of Title 9 of the California Administrative
Code,

(d) “Local mental health program” means a county community mental
health program established in accordance with the Short-Doyle Act (Part 2

6
commencing with Section S&Xl) of Division 5 of the Welfare and Institutions

de) or the county welfare agency when designated pursuant to Section
7572.5 of the Government Code.

(e) “Local Mental Health Director” means the officer appointed by the
county governing body to manage a local mental health program.
NOTE: Authoriiy  cited: SecHon  7567,  Government Code. Reference: Section 56320, Edu-
ation  Code;  and .%ctioo.s  542 and  543. Title 9,cnllfori-d~ Administrative Code.
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me~*.Nat4ua) c.:

Wl30.  Local  Intengcncy A
da): In order to facilitate rme?t:e provmon  of services  required by S&&EOIU

a ) (c), (d), and (e) of Section 7672  and Section 7572.6 of the Government

?

.

is  necessary. :!
(b)  The interagency agreement shall include, but not be limited to, a

delineation of the process and procedure for:
(1) Interagency referrals of pupilx which minimize time line delays. T&

may Include written parental consent ori  the receiving agency’s forms.
(2) Timely exchange of pupil information in accordance with applicable

procedures ensuring confidentiality.
(3) Participation of mental health professionals, including those contracted

to provide services, at individualized education program team meetings pursu-
ant to subdivisions (d)  and (e)  of Section 7672 and Section 7576 of the Govern- ( \
ment Code. =L

(4) Developing or amending the mental health related service goals and
objectives, and the frequency and duration of such setices  indicated ,on  the
pupil’s individualized education program.

(5) Transportation of individuals with exceptional needs to and from the
mental health service site when such service is not provided at the school.

(6) Provision by the school of an assigned, appropriate space for delivery of
mental health services or a combination of education and mental health serv-
ices to be provided at the school.

( 7 ) Continuation of mental health services during periods of khool  vacation
when required by the individualized education program.
(6) Identification of existing public and state-certified nonpublic educational

programs, treatment modalities, and location of appro
ments which may be used for placement by the expande %

rite residential place.
mdividualized  educa-

tion program tekm. -
(9) Out-of-home placement of seriously emotionally disturbed pupils in ac.

cordance  with the educational and treatment goals on the individualized edu-
cation program.
NOTE: Authority cited: Section 7567,  GovernmeW  Code.  R@ferenrr:  Section 5608, Wei.
ftve  and lmtitutions  Code; and  Section 56140, Education Code.

.

6WO.  Referral and Assessment.
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tions  3051.9,3051.10,  an Cdomi8  Administrative Code
is not appropriate to meet the pupil’s  needs

(b) Prior to referring an individual with exceptional needs to a local mental
health program to determine the need for mental health services, the responsi-
ble local education agency shall ensure that:

Written parental consent has been obtained:
hn assessment has  been made by school site personnel in accordance

Sections 56001  u),  56324, and 56320  (b) (3) of the Education Code:
(3) Counseling and guidance described in Sections 3051.9, 3951.10, and

2651.11  of Title 5 of the California Administrative Code has been provided to
the pupil and the individualixed education program team has determined that
such counseling is not meeting the pupil’s needs;

(4) A review of ail assessment data, including observations of the pupil in a
variety of educational and natural settings, documents that:

(A) The behavioral characteristics of the puid  adversely, affect the pupil’s
educational performance as measured by: stan ardued  achevement  tests  re-
ported in scores and compared to measured ability when appropriate; teacher-
observations; work samples; and grade reports reflecting classroom functioning;
or. other measures determined to be appropriate by the tndividuatixed educa.
titi~Blr+fy  fi”am.

-.. .
e e avioral characteristics of the pupil cannot be defined soIely  ES

a behavior disorder or a temporary adjustment problem, or cannot be resolLed
with short-term counseling.

03 The age of onset was from 30 months to 21 years and has been observed
for’ at least G-months.

(D) The behavioral characteristics of the pupil are present in several set-
tings,‘inch~ding the school, the community, and the home.

(E) The adverse behavioral characteristics of the pupil are severe, as indicat-
ed by their rnte of occurrence and intensity.

‘“d  Wh en referring a pupil sus
nee s or an identified individu s

ected  of being an individual with exceptional
with exceptional needs to the local mental

health program, the responsible local education agency shall:
(1)  Obtain written arental  consent to forward educational information to

the local mental heah E program. Educational information shall include:
(A) A copy of the assessment reports completed in accordance with  Section,

66327  of the Education Code.
(B) Current, relevant behavior observations of the pupil in’ a variety of

educational and natural settings.

6
C ) A report prepared by personnel who provided “S ecialized”  counseling

an guidance services to the individual with exce tiong afrneeds as  described in
Sections 3051.9,3051.10,  and 3051.11 of Title 5 oft e Cabiornia Administrative
Code and, when ap
ance will not meet tl

ropriate,  an explanation why such counseling and guid-

exceptional needs.
e needs of the pupil suspected of being an individual with

(2) Obtain written arental  consent to allow the mental health professional
to observe the pupil uring school.cr

52
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I
3)
d)

Propose a date for the individualized education pro
The local mental health program shag be responnb  e for’%%g%:*‘i””  *

educational  information, observing, if neces~pry,  the pupil in the school envi-
, snnment,  and determining tf  mental  health assessments are needed.

‘I:.- (L) if mental health assessments are deemed necesnq by a mental health
,!

‘ . professional, a mental health
: 1

assessment plan shag be developed and the par-
ent’s  written informed consent obtained pursuant to Section 300500 of Title 34

I’  1,. of Code of the Federal Regulations and Section 7572 of the Government Code.
:. (2) When the mental health assersrnents cannot be completed within the

I+ rquired  time limit specified in Section 56344  of the Education Code, the local
mental health professional or designee shall, no later than 15 days prior to the
scheduled~m~eting, notify the individualized education program team adminis-
Rotor  or desi  ee.

(3) The in%duahxed education pmgram  team administrator or designee
aball contact the parent to obtain permission for an extension, not to exceed 15 !
days, of the individualized education program team meeting to allow the men- c
tal health assessments to be completed.

(e) The local mental health program shall  provide to the individuahzed
education pro

if
am team a written

tion 55327 of e Education Code.
-ent  report i n  accordance  w i th  Sec -

NOTE: Authority cited: Section  7567, Government We. Referene’Section  56363, Edu- r
~&on Cxier and Sections  3@51.9.3051.10 and  3051.11. Title 5, California  Administxative
cods.

60350. Individualized Education Program.
..‘*,.:I-”  “‘I  $;::, (a) When mental health services are to be c“‘:T , *‘i . ~ , . ‘.,‘f,“.’. ..- . , . information shall be included in the individu
.;tb .* ! ,I’?,. . I(.!! ..*’..,

roval for the provision of mental health treatment services
by a signed consent for treatment.

NOTE: Authority cited:  Section 7567, Government Code, Reference: Section  300.~~346, c
litle 2-4, Code of the Federal Regulation  and  Section 56345, Educntion  Code.

Article 3. 24-Hour Out-of-Home Care
601W.  Placement of Seriously Emotionally Disturbed Pupils. I

(a) The local mental health program and the special education local plan
area liaison person(s) shall define the process and procedures for coordinating
local services to promote alternatives to out-of-home care,

(b) If the individualized education program team has determined that local
educational program options cannot implement the pupil’s individualized edu-
cation program and is considering a recommendation of residential placement
for a
5 of t1

upil  who meets the eligibility criteria specified in Section 3030(i) of Title
e California Administrative Code, the team meeting shall continue if a

representative of the local mental health program is present,

C’

c

=zi

.
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(1) If a representative from the local  mental health pr  is&not  present,
the individualized education program team meeting s be adjourned and
reconvened  within 15 calendar days with mental health pticipation.

( 2 ) If the pupU  is a dependent or ward of the court, the ~$e$cy;~;f~i$
care custody and control of the u il shall be notified of
edudation &gram meeting and &a! function as  a pupil’s legally responsible
Dnent  for DUIQOS~S  of participating in the individualized education program
t&m proc-kss,’  - - -

(c) If the local mental  health program determines that additional mental
health  assessments are needed, the mental health representative shall proceed
in accordance with Sect+? 3fo.

(clb  The expanded indtvlduahzed  education program teamshall  con$der  all
porn  le alternatives to out-of-home placement. Such nitemahves  may mclude
any combination of cooperatively developed education and men&l health ser-
vice options, as described in Sections 56361  and 56365  of the Education Code
md  mental health  services. as  described in Sections 542 and 543 of Tide  Q of the-_...  -...---.~.-.  ~~ .~  .
Womia  Administrative Code.

(e When residential placement is the Crud  decision of the expanded in-
*cldive ualized education program team, the team shall develop a written  state-

ment documenting the pupil’s educational and mental health treatment needs
that support the recommendation for this placement.

(F) The expanded individualized education program team shall  identify one
or more appro riate, least restrictiv-6  and least costly residential placement
alternatives. T iie facility must have a rate set in accordance with Section
6&x@(d)  and60X@(d)  and shall be: .

(1) Locate-(1) Located within or adjacent to the county of residence of the pupil’s_- _..-
arents or other learents or other’ieZy-k$&T&  agent F

JiJi itle 34 of the Citle 34 of the C0808
ally  responsible agent pursuant to Section 300.5jZ(a) (3) of
e of Federa,  R~~a~oe of Federal Regulations, except when documentation is

rovided thnt no nearby pl,rovided thnt no nearby placement alternative k able to implement the in-
!ii!iividualized education progvidualized education program: and

(2) A privately operated(2) A privately operated residential facilir IicenTed  by the Department of
Social Services with  rd~  iSocial Services with  an appropriate off~groun s pubhc school program av&ble
to

P
upiis;  or,

3) A p$vately  operated re!dential  facility licensed by the Department of
p$$rvzy ulth  an appropnate on-grounds public school program avadable

P4) A L&ately  operated residential facility licensed by the Department of
Social Services wherein a nonpublic, nonsectarian school pro

,i”
am is certified

by the State Department of Education and available to pup1  s.
(g The local mental health program representative to the expanded in.

*cldivl ualized education program team shall be responsible for notifying the
Local Mental Health Director or designee of the team’s decision within one
working day of the individualized education program  team meeting.
NOTE: Authority cited: Section 7557, Covemment  Code. Reference: Section 3ffil.  Title
6, California ~dmfntrnntive  Code: and  Section 300.305, Title 34,  Code of Federal Regula.
tiom.
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66110.  Case Management.
(a) The Looal Mental Health Director or designee shall designate P  lead case

mnnager  to finalize the pupil placement plan with the npproval  of the parent
and the individualized education pro
don to place the pupil in a residential

am team within 15 days from the de&
F.

plirhed  as soon as ossible.
acdtty.  Actual placement must be accom

(b) Pupils who tfave been adjudicated as dependents or wards of the court
shall receive case management for required child welfare services and Aid to
Families with Dependent Children-Foster Cnre services frum the agency vest-
ed with the care, custody, and control of the pupil.

(c) Case management is defined pursuant to subdivision (a) of Section 548
of Title 9 of the Califomta Administrative Code and shall include the fobowine
responsibilities:

(I) Convening arent
in accordance wtt  subsection It3  of Section 69100  in order to identiv the4

and reoresentatives  of public and private agencies

appropriate residential placement.
( 2 ) Verifying with the educational administrator or designee the approval of

the local oveming board of the district, special education service region, or
county oA

d

ce pursuant to Section 66342  of the Education Code.
3 ) Completing the local mental health program payment authorization in

or er to initiate out-of-home care payments.
( 4 ) Coordinntin

ment, local mentaK
the completion of the necessary County Welfare Depart-
he&h  program, and responsible local education agency

financial pa es-work  or contrncts.
(5) Coor&snting  the completion of the residential placement as soon‘as

possible.
(6) Developing the plan for-and assisting the family and pupil in the pupil’s

social and emotional transition from home to the residential facility and the
subsequent return to the home.

(7) Facilitating the enrollment of the pupil ii the residential facihty.

A
8 ) Conducting quarterly face-to-face contacts with the pupil at the residen-

h facility to monitor the level of care and su es-vision and the implementation
of the trentment  services and the individua tzed education program.r

(9) Notifying the parent or legal guardian and the local education agency
administrator or designee when there is a discre
supervision, provision of treatment services, and

ancy  in the level of cnre,
Rt

dividualized  education program.
e requirements of the in-

(IO)  Coordinating the six-month expanded individualized education team
meeting with the local education agency administrator or designee. _,,
NOTE: khority  cited: Section 7581, Government Code. flcference:  Section 3ffil. ‘l%iile
5, Gdiforni~  Administrative Code: and  Section %8(A), Title 9, California Administrative
code.

Article 4. Financial Provision for 24.Hour  Out-of-Home Placement
60260.  Financial Responsibilities.

(a) The purpose of this article is to establish conditions and limitations for
reimbursement for the provision of related services and Z+hour out-of-home

lacement  described in Articles 2 and 3. These services and placements are to
te provided at no cost to the parent.
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The local mental health
Provision of mental  healtR

rogram  shall be financially responsible for:
services as recommended by a local mental

program representative and inctuded  in an individualized education
program, Services shall be provided either directly or by contract. Contract
services shah be delivered tn  accordance with Section 523 of Title Q of the
California Administrative Code. These services must be provided within the
State of California.

(2) Reimbursement to the provider for these mental health services shall be
P  negotiated net amount or rate ap
provided in Section 5705.2 of the k$

mved by the Director of Mental Health  ns
elfare  and Institutions Code, or the provid-

ers’  actual reasonable cost,
c
II

The local education egency  shall be hscally responsible for:
1 Transportation provided during school hours to nnd from a mental health

treatment center as s ecified in the pupil’s individualized education rogram
and in accordance witR Section 300.13 (b) (13) of Title 34 of the Code o PFederal
Regulations.

(2) Those items agreed upon in the nonpublic school services contract pure
auant to Section 3066  of Title 5 of the California Administrative Code, with the
exclusion of mental health services and 24.hour out-of-home care, for a seriously
emotionally disturbed pupil who has been placed pursuant to Se&ion 7572.5 of
the Government Code.

(3) Mental health services when an individual with exceptional needs is
placed in a nonpublic school outside of the State of Caiifornin.

(d) The State De nrtment of Social Services shah be responsible for deter-
min.ing the rate to ie paid to providers for 24.hour out-of-home care for a
seriously emotionally disturbed pupil in accordance with Section 18350 of the
Welfare and Insititutions Code.

(e) The County Welfare Department shall be responsible for issuing par
ments to providers for 24.hour. out-of-,home  zare.  for a seriously emotionrJ  y
dis!erbed  pup11 m  accordance with Sechon l&Do1 of the Welfnre and Inshtutions

NOTE: Authority cited:  Scctlon  7567, Government Code. Reference: Section 3066, Title
6, Crdifbrniir  Administrative Code.

Article 5. Occupational Therapy and Physical Therapy
60390.  Definitions.

(a) “Medical Thernpy Conference Team” means a team composed of the
child parent or guardian, Medical Thera y Unit Conference physician, occupa-
tional therapist or physical therapist or % oth, if appropriate. Other attendees
msy be invited with parentnl  consent and team  npprovnl for the purpcse  of
coordination of patient services.

( b ) “California Children Services Panel” means that group offhysicians  and
other providers of services and equipment who have apphe  to and been
approved by California Children Services to give services.

(c) “lndependent county agency” means a county meeting the population
criteria pursunnt  to Section 2.52 of the Henlth and Safety Code.

(d) “Dependent county agency” means a county meeting the population
oriteria  pursuant to Sections 252 and 255  of the Health and Snfety  Code.

,
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“~~~dren  Service.s medicsi  t%apy  services are provided.
therapy unft” means a desi ated  public school lx&ion where

c

the
(r) “Occupational t.her~~y  and physical therapy” means medically necessary

services  provided by q ed medtcai  personnel in accordance wrth  Sechon
2SO of the Health and Safety Code $y  reason of a medical  diagnosis.
cpl($ “Qualified medical personnel means occu~ai,theraputs  and Thy&

erapists  licensed to prachce m  the State of
or designated b California Children Services.

orma who are emp oyed

( h ) “Medic~y  necessary therapy” means that therag  which has as its p
pose the improvement or amehoration  of a neuromusc ar or musculoske etal
condition and shag include standard habiiitation  and rehabilitation procedures.
This therapy shah not include interventions which can be carried out by educa-
tional personnel.

(i) * Necessary uipment”  means that equipment provided by a local edu-
cation agency whrc  enables the medical therapy unit staff to provide the3
therapy services to individuals with exceptional needs.

(f)  ‘Necessary space” means facilities needed by a medical therapy unit
which includes one, but not necessarily both, of thy  following:

(I) “A primary medical therapy unit” which rvrdes  areas for conferences,
office(s) private evaluation, treatment, training atbroom  and kitchen,  storage,
and worksho
determiued it

. The specific requirements are de
y joint agreement of the local ~~~~~~~~~~~~

local education aaencies.  and aooroved  bv both State Deoartments  of Health
Services and Ed&ation.’  a6 ’

(2) “A satellite unit” is an adjunct to the primary medical therapy unit and
is an assigned private area with necessary equipment to ennble the California c
Children Services’ staff to provide services at a site closest to the pupil’s school
of attendance.
NOTE: Authority cited: Section  7587, Covemmcnt  Code. Rdercnm  Section 2x),  Health
and Safety Code.
fX!3106  Local Interagency Agreement.

(a) In order to facihtate the provisions of services described in subdivisions
(a), (b), (d), and (e) of Section 7527  of the Government Code, and subdivisions
(a), (b) and (c) of Section 7575  of the Government Code, each independent
county agency and each authorized dependent county agency of California
Children Services shrill  a

c
nia Children Services. TE

point a liaison person for the county agency of Califor-
e County Superintendent of Schools shall ensure the

appointment of a liaison person for thespecial education local plan areas by the’
supe.rintendent  orthe  designee of the responsible local education agency of the
special education local plan area.

diif
b) Each independent county a enc and each dependent county agent

omia Children Services and t e5lcT ounty  Superintendent of Schools s
ensure, prior to July 6,1986, the development and im lementation  of a local
interagency agreement which shall include, but not be Lnited to a delineation
of the recess and procedure for:

(1) Pdenti ca on of a liaison person within each local education agency int-i
the special education local plan areas and within each Cahfomia  Chiidren
Services’ county ngency;
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> MI\  TLX.....~  nC  mwdlc  hivth  tn  &+&y-me  y~nra  of age, wh0 have or  are
~ _._-_ dar, musculoskeleti,  or other physical  im-

. ,Y, .&a”“,, “....rn.
o&ing  the~individus

c. infdnned  &sent  obtai
‘-bt

ie notice to the local CWomia  Children Services’ agency
&&cation  program team meetings when participation by

ire& ‘
bn  of California Children Services’ representative in the in-_. --~

inn arozram  team meetings;
W,,YY.6  . .._  therapy services indicated on the pupil’s

.-_- -_--.~  .>
on Code:

program in accordance with Section 56341  of the

‘-~....--~~~nn  nChwIiu+ln& with exceptional  needs to receive  Q&for.
IWYY.SSN  mcuoathd  themDy  of Dhysicd

I

[!$  ~i);b;ision and main{
Aministrative  and fi

:enance  of necessary spnce and equipment, including
iscal  responsibilities;
,tilization of designated therapy space when not in LLII!
ervices’ staff; and,

. ._..“._..  _.  .____ ically necessary therapy services to pup& residing h
~ecial &ho&,  when appropriate.

ssment.

, .,I

d

rrinration  program team shall keep a record of all
d nuoils to Cdiforr:da ChiLdren Services to

c;‘t
therapy. 6 :.,;‘;;~~~o;‘;~~~~~~ occupational therapy or physical

111 TL Inrd  txhixth agency  or State Special School shall notify C$ilomia
,eS of the proposed date of the individualized  educahon  pro-Y.‘-,,“.’  “_.  ..-

g r a m  m e e t i n g .m\ J-L.):L~,*”  m.:,.4m,” c--*-e  &all At~.vmlnn an assessment plgn and &t&
.o Section 300.500 of Title 34

\r, w*“*l,,*  I-r,yI”,S,,  .3T‘.,x.~a  .x1..+”  Y”.“.-r  -
the porent’s written iriformed consent p\*r-l*nf t

L of the Code of Federal Re
r

letions and St
(3) The California Chil ren Services sl

or the State Special School if the evaluati
the individualized education program te!

c the date when the evaluntiom ar-  ~~~~~
for extension of the S&day  time

~r%%i72  of the Government Code.
lail notify the local education agency
ON cannot be completed in time for
III)  meeting. This notice shall include
ted to be completed and any request

‘~~~~“&&ion  ,%344  of the Education Code.

.
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(4)  The  fr&id&zed  education program team administr+or  or designee
ahail seek the parent’s written  agreement to the time utennon.

(b) To ua&fy  for the revision of medically ny ocm,  attonal therapy
“physica?  therapy by &ifomia Children Services! the pupg  must:

1) Meet the ebgibility r uirements  as detined  m Seohons 2.508  and 253.5
of the Health  and Safety de;

(2) Need medically neceSLzry  therapy as recommended or approved by the
Medical Therapy Conference Team; and,

3
cab/

Be recommended to the individualized education program team by a
omia Children Services panel physician of the appmpriate  specialty  for

NO-E  Authority cited: Section 7567, Covemment  Code. Relerenct:  Sections 2.505 and
253.5, Health and Safety  Code.
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60330. Span  and Equipment for Occopational  Therapy and Physical Thera-
PY*

(a) llre ptimary  medical therarJ unit and satellite units shag be for the
exthsive  USC of the California Chi ren Services’ staff when the)’ are on site.
The special education administrator of the local education agency in which the
units rue located shall coordinate with the California Children Services’staff  for
other use of the ace.

( b ) Each speci$education  local plan required Ln  Section %!I00  of the Educa-
tion Code shall include:

(I) Which local education agency shah be r
T

nsible for the provision,
maintenance, and operation of the facility housing t
unit and satellite units on a twelve-month basis;

e primary medical therapy

(2) Which local education agency shall have the fiscal, responsibility for the
Edvision  and maintenance of neceszuy  equipment and mstruchonal  suppbes;

( 3 ) The process for any change of responsibility or relocation of the primary
medical therapy unit and any satellite units.

(c) The state Departments of Education and Health Services shag develop
guidelines for local use when designing, remodeling, relocating, and equipping
a medical therapy unit and any satellite unit.

(d) Au  construction and relocation of primary medical thera
be approved by the State Departments of Education and Heak1

y units must
Services.

ArScle 6. Home Health Aide
62400.  S ecialized Health Needs Aide.

(a) In&iduab with exceptional needs eligible for a home health aide in
accordance  with  Section 7575(e) of the Government Code shah be all of the
following:

I
1) A MediCal  beneficiary.
2 ) Receiving setices from a home health agency pursuant to Section 51337

of Title 22 of the California Administrative Code.

I
3 )
b)

Considered for an educational placement outside of the home.
Individuals with exceptional needs who are not beneficiaries of Xledi-Cal

shall have their specialized health needs provided by the responsible education-
al agency, pursuant to Section 49423.5  of the Education Code.
NO%  Authority cited: Section 7581, Covemment  Code. Relercnce:  Section 51337,Title
22, California Adminirtrntive  Code.

Article 7. ticensing’a  Community Care Facility
60500.  Exchange of Information.

..’

(a) “Shall consult” as used in Section 7580  of the Government Code, menns
the exchange of written information between the Community Care Licensin
district office of the Department of Social Services, the applicant facility, WI %
the special education local plan area administrator  in consultation with the local
district in which the facility is to be located.
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( b ) Community cm Licensing district offices and the county &ice  of edu-

cation shall annually exchange information describing how special education
setices are geographically organized and designate contact persons in the
munty  office of education and the Social Services district office.

(c) Community Care Licensing disMct  Officez, upon receiving an applica-
tion to license a new group home or small family home or to increase the *
capacity of an existing group home or small family home which serves or will
serve  pupils, birth to ei
education with a copy oB

hteen years of age, shall provide the county office of
the application face sheet (LIC 200). The county  office

of education shall forward the face sheet to the appropriate special education
.

local plan area administrator.
(d) Within I5 days of the receipt of the a

education local plan area administrator and t1
plication face sheet, the s ecial
e administrator of the lot BP edu-

cational  agency in which the new or expanded facility is located shall provide
the ap licant with the following information:

(I) !he QQ ces and locations of public and state certified nonpublic special
education programs available within the special education local plan area for
tbe ro osed pupil population; and

(27  $e abihty of the education agencies within the special education local
plan area to absorb, expand, or to open new programs to meet the needs of the
proposed pupil po
vice units, availab e school facilities, funds, and staff.P

ulation given the limitations of instructional Personnel Ser-

(e) The Community Care Licensing District Office of the Department  of
Social Services shall notify the county office of education when a group home
or small family home is licensed by providing a copy of the license notice (LIC c

;

2 7 2 ) .
(f)  The county office of e&cation,  in accordance with Section 56156(d) of

the Education Code, shall provide the special education local plan area adminis-
trator with a list of the currently licensed group homes and small family homes
within the county.
NOTE: Authority cited: Section 7.587, Covcmment  Code. Reference: Section 7557. Cov.
emment  Code;  and Section 56156, Education Code.

Article 8. Procedural Safeguards
60550. ‘Due Process Hearings.

(a) Due process hearing procedures apply to the resolution ofdisagreements c,
between a parent and a public agency regarding the proposal or refusal of a
public agency to initiate or change the identification, assessment, educational
placement, or the provision of special education and related services to the

,

p u p i l .
?(b) &on receiving a request for a due process hearing regarding the serv. &%%

ices provided or refused by another agency, the Superintendent of Public
Instruction shall send the state and local agency involved a cop
request, the name of the assigned mediator, and the date  o r

of the hearing
the mediation .

met-ting in accordance with Section 56.33 of the Education Code. Nothing in
this section shall preclude any party from waiving mediation.

( c
cond

If the mediator cannot resolve the issues, a state-level hearing shall be
ucted  by a hearin

4
officer assigned by the Office of Administrative Hear- ..s_,,.

ings in accordance ult Section 5605  of the Education Code.
c -

1 .
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TITLE2 JOINT RECUL’.‘I’fONS  FOA ’ 6 60610

H A N D I C A P P E D  CHLDREN (P.  2-j
(R~&M a No. %-MU)

(d) The agency which provides the service in dispute is respons+le  for
preparing documentation and providing testimony supportin  ik

(e) The Stnte Department of Education is tiacally  responn  le or servmes‘6  ponho?.
provided by the mediator and the Office of Mrninistratfve  Hearings tn ro
aponse  to a parent’s request for  a due process hearing.
NOTE Authority dted:  Section 7%7,  Government code. Ret- Section  56156(d),
Gducntion  c o d a .

kticle  9. Interagency Dfspute Resolution
60600.  Application of Pmcedunx.

(a) The procedures of t&s  article apply when there is n dispute between or
among the State Department of Education or local education ngency or both
and any agency included in Se&ions 7675  and 7676 of the Government Code
over the provision of occupational therap
other mental health services, when suei

physical therapy, psychothera y, or
services are contained in a cTi. rid’s

fndfvidualized education program.
(b) A dispute over the provision of services means E  dispute over which

agency is to actuali deliver the service, or to pay for the services, when the
setice  ir contnine d.m  the child’s individualized education program.

(c) These procedures apply only where the disputed service has been in-
cluded in the individualized education program in accordance with Chapter 26

c!kl
commencing with Section 7570) of Division 7 of Title I of the Covernment

de. Whenever a service has been included in an individualized education
program by an indfvidualized education progmm team without the recommen-
dation of the qualified

P
rofessional in accordance with Section 7572 of the

Government Code, the ocal education ngency shah be solely responsible for
the provision of the service. In such circumstances, the dispute, if an is
between the parent and the local educational ngency and shall be reso vet!r
through the due process or corn
mencmg with Section 66500) oF

taint procedures, pursuant to  Chapter 5 (con&-
Part 30 of Division 4 of the Education Code,

as  applicable.
NOTE:  Authority  cited:  Section  7587,  Covemmcnt  &de.  Reference: Section 7581,  Co%‘-
-em Code.
60610. Resolution Procedure.

(a) Whenever notification is filed pursuant to subdivision (a) ofSection  7585
of the Government Code, the dispute procedures shall not interfere with the

I
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~60610
(Pa =w

]OINT R E G U L A T I O N S  F O R < lTrIJz2
JUNDICAPPED  C H I L D R E N

lhtllw  r.  No. t-14.~)  /

(3) Arrangements, other than those s
may be by  written a eement between t e mvolved
the pupil s individua%

e$Red  in mjpax?uaphs,  (1)  and.12)

ed education program is not
ubkc agenaes,  provr  ed
tered,  except as to which

agency delivers or pays for the service if such  sp&ficati~n  is  included in the
individualized education program.

(b) In resoiving the dispute, the Superintendent of Public Instruction and
!kcretarv  of the Health and W$fare  Agency shall meet to resolve the issue
within lb days of receipt ot  notice.

(c) Once the dispute resolution
agency determined responsible for tRrocedures  have been completed, the

e service shag pay for, or provide the
service, and shah rpimhurse the other agency which provided the service our.
Tdf tj r-1

pursuant to
N O T E

. - . . . . - -
.,,.->h  (a) of this section, U a
ttten  copy of the resolution K

$icable.  .
s all be mailed to affected parties

- .- Section %!i& of the Government Code.
Authority  dtd  Section  7S87,  Covernmcnt  Code. Reference: Section 7~87,  Cov.

mnment  code. \

\ *’

,

c

.I
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STATE OF CALIFORNIA GEORGE DEUKMEIIAN, Governor

COMMISSION ON STATE MANDATES
1130 K STRER:  SUITE LL50
FACRAMENTO, CA 958 14

PM) 323-3562

August 27, 1987

Susan A, Chapman
County of Santa Clara
Office of the County Counsel
70 West Hedding Street, 9th Floor, East Wing
San Jose, CA 95110

RE: CSM-4282
Claim of County of Santa Clara
Chapter 1747, Statutes of 1984; Chapter 1274, Statutes of 1985;
Title 2, CAC, Division 9
Handicapped and Disabled Students

Dear Ms. Chapman:

Your test claim filing was received in this office on August 17, 1987. 'This
test claim requests that the commission consider whether reimbursable "state
mandated costs" resulted from Chapter 1747, Statutes of 1984, Chapter 1274,
Statutes of 1985, and Division 9 of Title 2 of the California Administrative
Code, Handicapped and Disabled Students. This claim is set for hearing on
January 21, 1988, at 10:00 a.m. in Room 2040, State Capitol, Sacramento,
California.

To aid in its decision on the mandated cost issue, the commission requests
that all state agencies receiving this letter analyze the mer.its  of the claim
and make recommendations on its validity under the provisions of the
Government Code, Sections 17510 through 17630. Specifically, state agencies
should consider whether the above entitled statutes and regulations have
imposed a new program upon counties, or a higher level of service in an
existing county program.

State agency recommendations should include whether a representative will
appear at the hearing. Some departments may be required to send a
representative. All state agency recommendations will be immediately
forwarded to claimants and their representatives upon receipt by this office.
Please be advised that, during the hearing, a court reporter will be present
and a tape recording will be made. Any persons wishing either a tape
recording or transcript should direct a written request to this office. A fee
will be charged for preparation of the tape and/or transcript.

Written state agency recommendations must be received by this office no later
than November 26, 1987, so the claimants and their representatives will have
sufficient time to respond to any issues raised. Rebuttals from the claimant
must be submitted by December 77, 1987. All testimonial and documentary
evidence must be authenticated by declarations under penalty of perjury signed
by persons who are authorized or competent to do so, and the basis for
authorization or competence must be stated in the declaration.
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Page 2

Based upon information provided by all interested parties, the commission will
determine whether the claim meets the statutory requirements. Should the
commission determine that a mandate does exist, parameters and guidelines for
reimbursing all eligible local entities will be developed. In accordance with
the commission's regulations the claimant will be responsible for providing
the first draft of the parameters and guidelines.

Claimants and state agencies should note that they are required to submit all
information, including arguments, declarations, laws, and evidence being -
relied upon, to support their position by the due dates shown. If substantial
new evidence or argument, either oral or written, is presented at the hearing,
a probable consequence will be the continuation of the claim to a subsequent
hearing. The continuation will be required so the opposing party and
commission staff will have the opportunity to review the new information.

If you have any further questions or concerns, please do not hesitate to
contact me.

Sincerely,

SRL:jb:0105s

Enclneure: Test Claim

cc: Jim Apps, Department of Finance--Recommendation Due: 11/26/87
Glen Beatie, State Controller's Office
Phil Bird, Attorney General's Office
Steve Shea, Legislative Analyst's Office
Lynn Whetstone, Department of Mental Health--Recommendation Due: 11/26/87
William Pieper, Department of Education --Recommendation Due: 11/26/87
Allan  Burdick,  County Supervisors Association of California
Marla  Zwolan, David M. Griffith & Associates
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G E R A L D  J .  GEERLINGS
COUNTY COUNSEL

O F F I C E  O F  T H E

PRINCIPAL DEPUTIES C O U N T Y  C O U N S E L
R I V E R S I D E  C O U N T Y

W. W. MILLER, CHlEf
PETER H.  LYONS

3 5 3 5  T E N T H  S T R E E T ,  S U I T E  3 0 0

EDWARD D. PALMER R I V E R S I D E ,  C A L I F O R N I A  9 2 5 0 1 - 3 6 7 4

TELEPHONE (714) 787-2421

November 17, 1987

Stephen R. Lehman
Assistant Executive Director
State  o f  Cal i fornia
Commission on State Mandates
1130 K Street, Suite 1150
Sacramento, CA 95814

DEPUTIES

WlLLlAM  c .  KATZENSTEIN
GERALD St-ANKENSHIR  JR.

FRANK c. ALDRlCH  I,,
GLENN R. SALTER

JOYCE MANULIS  REIKES
TIMOTHY J. DAVIS
ROEERT L. KLOTZ
JAY G. “ICKERS

M I C H A E L  D. ELLIS
ROBERT M. PEPPER
DOROTHY L. HONN

JOE 5. RANK
SUSAN JOHNSON BENTLEY

MICHE!-E D. LEVINE
KATHERINE A. LlND
JOAN A .  BORGER

JAMES J. BRZYTWA
SHERRY G. GORDON

PAMELA J, ANDERSON
MARY MlTCWE!-L

Re: CSM-4282; Claim of County of Santa Clara
Chapter 1747, Statutes of 1984; Chapter 1274, Statutes of 1985;
T i t l e  2 , CAC, Division 9
Handicapped and Disabled Students

Dear Mr. Lehman,

The enclosed declaration of John J. Ryan, Director of the
Riverside County Department of Mental Health, is being submitted
to you in support of the claim of the County of Santa Clara in the
above-referenced matter.

The County of Riverside is desirous of having this declaration
considered by the coinmission in support of the claim of Santa
Clara, and accordingly we are formally requesting that it be
submitted for the commission’s consideration.

I f  problems ar ise  in  this  matter , please contact me at your
convenience.

Thank you for your consideration in this matter,

WILLIAM C. KATZENSTEIN
Deputy County Counsel

wCK:bas

c c : Susan A. Chapman, Deputy County Counsel, Santa Clara County
Andrea Hix, David M. Griffith and Associates
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November 17, 1987

RE: CSM-4282, The supporting declaration of the County of
Rivers ide  re ;

Claim of County of Santa Clara
Chapter 1747, Statutes of 1984; Chapter 1274, Statutes of 1985;
T i t l e  2 , CAC, Division 9
Handicapped and Disabled Students

I, JOHN J. RYAN, Director of the Riverside County

Department of Mental Health, declare;

In fiscal year 1986/87  Riverside County Mental Health

served 448 handicapped children as mandated by AB 3632 and AB  882

(Chapter 1747, Statutes of 1984 and Chapter 1274, Statutes of

1985). Those services cost $993,474 while the State provided an

al locat ion  to  the  county  o f  only  $179 ,370  for  the  serv ices , Thus,

$814,104 had to be expended out of the regular Short Doyle

al locat ion  (90% State , 10% County) to serve those children. As  o f

June 30, 1987, 198 children who had been assessed as needing

services under this mandated program were, because of limited

resources , s t i l l  wait ing  to  rece ive  ongoing  treatment . This was

in  addi t ion  to  195  handicapped  chi ldren  a lready  rece iv ing  serv ices .

Because of the mandate to serve these children they are

now receiving services before other children who have not been

referred under this program. The  only  except ion  i s  those  in

cr is is  such as  suic idal  youth . Therefore, other children in need

have  increas ingly  l imited  access  to  publ i c  mental  heal th

services . As more and more AB 3632/882  referred children enter

the system, the costs under this mandate are increasing, and I

avai lab le  serv ices  to  o ther  ch i ldren  are  decreas ing . P r o j e c t i o n s  i
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,ERALD  J. GEERLINGS
COUNTY COUNSEL

SUITE 3W
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!

of  costs  for  th is  program to  the  County  o f  Rivers ide  for  f i sca l

year 1987/88  are at least $1.5 million, but may be as much as $2.

million as more and more children enter the system. In

comparison, the State has allocated $513,165 to the County of

Rivers ide  for  th is  program for  f i sca l  year  1987/88, The costs  to

3

the county in excess of the above-mentioned $513,165 will come out

o f  the  county ’ s  regular  Short  Doyle  a l locat ion .

The most intensive services such as day treatment

(minimum 3 hours a day, 2 - 4 days a week) are now accepting only

AB 3632/882  children. Thus, other children with serious emotional

problems such as abused children, children who are repeated

failures in adoptive placement, some psychotic children, multi

problem children, children ordered into treatment by the court,

and children on juvenile probation have the intensive day services

unavailable to them. They are  a lso  on  wait ing  l i s ts  for  very

l imited outpat ient  resources . Once they do receive a mental

health evaluation they have a long wait for ongoing therapy in

some parts of the county. More treatment is now being provided

groups  with  less  and less  resources  avai lable  to  provide

individual and family therapy, Children who are showing the

beginnings of serious problems, often younger children, are

i

v ir tual ly  exc luded f rom serv ices . As resources focus on the one

populat ion  there  i s  a lso  less  publ ic iz ing  o f  the  serv ices  and less

fac i l i tat ing  o f  re ferra ls  o f  needy  chi ldren f rom the  general

community, and from other agencies.

County Mental Health has found it necessary to focus

services on the AB 36321882 population because of the State and
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up with the demand for service by that population much less by

other needy children.

I dec lare  under  penal ty  o f  per jury  that  the  forego ing  i s

true  and correct .

Executed  at  Rivers ide ,  Cal i forn ia  on  // .# r v ,

llOlP
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CALIFORNIA  STATt  ~~~ART~~~l  OF EDUCATION :

.q
721 Capitoi  Mall CSM Attachment C

Sacramento, CA 95814-4785

November 24, 1987

Mr. Stephen R. Lehman
Assistant Executive Director
Commission on State Mandates
1130 K Street, Suite LL50
Sacramento, CA 95814

RE: CSM-4282
Claim of County of Santa Clara
Chapter 1747, Statutes of 1984; Chapter 1274, Statutes of 1985;
Title 2, CAC, Division 9
Handicapped and Disabled Students

Dear Mr. Lehman:

Basis of Claim

Santa Clara County is claiming a state mandated cost of $3,081,000
associated with the provision of mental health services for
handicapped children in 1986-87. Specifically, Santa Clara County
claims that it was required to provide mental health assessment,
case management, and treatment for children who were residents of the
county.

Discussion

Chapter 1747, Statutes of 1984, Chapter 1274, Statutes of 1985, and
Title 2 CAC Section 60000 et.seq. shifted the responsibility of
providing psychotherapy and other mental health services to pupils
with exceptional needs, from the State Department of Education (SDE)
to the Department of Mental Health (DMH).

To facilitate this shift in responsibilities, $1.6 million was
appropriated from the General Fund to DMH during the period from
March 1, 1986 -June 30, 1986 for the purposes of assessment and
participation in IEP meetings. An amount of $2 million was
appropriated in the 1986-87 Budget Act to the DMH to provide non-
educational services, such as assessments, treatment and case
management services; and an additional $2.7 million was transferred
from the SDE to the DMH for assessments and mental health services.
It was determined at the time that this level of funding was
sufficient to cover the transferred services.
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At issue in Santa Clara County's claim is whether the funds made
available to' mental health agencies were in fact sufficient to *
support the required psychotherapy and other mental health services.
In evaluating this claim, we would ask the Commission to consider the
following clarifying points:

0 The costs of treatment to children who were
served by m,ental  health agencies prior to the
passage of these statutes, are not new or
increased costs.

0 "Medication Monitoring“ is not an educationally '
related service and is not a mental health
responsibility pursuant to Chapter 1747, 1984
Statutes, Chapter 1274, 1985 Statutes, or Title 2.

0 County mental health agencies still determine who they
will serve and the frequency of the service.

0 School districts and county mental health agencies
share the responsibility for serving all handicapped
pupils pursuant to their IEPs; mental health agencies
are responsible for those pupils with more severe
mental conditions only after the local educational
agencies have exhausted their resources.

0 County mental health agencies may still use private
insurance provided that the premiums are not increased
or lifetime benefits reduced as a result of such
usage.

0 The statutes do not mandate the use of private
therapists; if private therapists are used, it would
be the mental health agency's decision.

0 County mental health agencies need not assess pupils,
but may rely upon current assessments. The students
referred to mental health agencies have substantial
assessment data in their files, and assessments
performed by mental health may in fact be duplicative
and unnecessary.

In summary, county mental health agencies are in fact required to
provide services to pupils that were not previously required of
them; however, funds were appropriated, and transferred to DMH in an'
effort to cover the costs incurred for such services.
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If you have any questions regarding the above information, please
contact Janet Sterling of my staff at (916) 322-1645.

Sincerely,

Robert W. Agee J
Deputy Superintendent for Field Services
(916) 324-5923

RWA/JS/dg
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From

Subject:

November 30, 1987

Stephen R. Lehman, Assistant Executive Director
Commission on State Mandates

Department of FinanC@

D I R E C T O R ’ S  O F F I C E

Claim No. CSM-4282 from the County of Santa Clara based on Chapter 1747,
Statutes of 1984, Chapter 1274, Statutes of 1985 and Title 2, California
Administrative Code, Division 9, relating to handicapped and disabled students

This claim is based on Chapter 1747/84,  Chapter 1274/85  and Division 9 of
Title 2 of the California Administrative Code which revise laws affecting the
provision of services to handicapped.and  disabled students. The claimant
alleges that, with the passage of the legislation cited above, the County of
Santa Clara was required to undertake assessments of handicapped children,
assume case management responsibilities and undertake treatment of children
for which it was previously not responsible.

The County of Santa Clara further alleges that the cost of pr"oviding  the above
mentioned services falls outside the negotiated net amount contract between
the the claimant and the State Department of Mental Health (SDMH) for
provision of services pursuant to the Short-Doyle Act. For the 1986-87 fiscal
year, the County of Santa Clara is claiming net costs in the amount of
$3,081,000.

The Department of Finance has reviewed this claim and concludes that
Chapters 1747/84  and 1274/85  and the resultant regulations do not.impose  a new
program or higher level of service upon local mental health agencies for which
reimbursement should be provided through the Commission on State Mandates'
claims process. This position is based largely on the fact that, although the
responsibility for certain functions was transferred from schools to counties,
$2,700,000  was transferred from the State' Department of Education (SDE)  to the
Department of Mental Health budget in the 1986-87 fiscal year expressly for
the purpose of funding the activities required to be transferred from SDE to
SDMH and that an additional $2,000,000  was appropriated to SDMH for purposes
of the program.

Whether or not the amount of funds provided for program purposes was adequate
and whether or not any unfunded portion of the program is subject to the
provisions of the negotiated net amount contract between the claimant and the
SDMH are issues which may best be resolved through negotiations between those
two parties. Another issue which should be similarly resolved is whether or
not the number of clients, level of activity and types of activities claimed
by Santa Clara County are appropriate, given that many requirements of the new
program overlapped with those of pre-existing programs.
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We would also point out that the subject matter of this claim, i.e., the
provision of services under Individualized Education Programs (IEP) is
essentially the same as the basis of the pending lawsuit over the Board of
Control's decision that the State's special education program is a
reimbursable State mandate. In view of that pending litigation, the
Commission may want to consider whether it is appropriate for them to proceed
with and ultimately render a decision on this claim.

If you have any questions concerning this recommendation, please contact
James M. Apps at (916) 323-6368.

G
\i?i"6j;ard Ray

M Program Budget Manager

Attachments

LR: 15661.

cc : Phillip  T. Bird, Attorney General's Office
Steve Shea, Legislative Analyst's Office
Glen Beatie, State Controller's Office
Lynn Whetstone, Department of Mental Health
Robert Agee, Department of Education
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Attachment 1

DECLARATION OF JAMES M. APPS
DEPARTMENT OF FINANCE

CLAIM NO. CSM 4282

1. I am currently employed on the State of California, Department of Finance,
am familiar with the duties of the department and am authorized to make
this declaration on behalf of the department.

2. Section 6, Article XIII6  of the California Constitution reads as follows:

Whenever the Legislature or any State agency mandates a new program or
high level of service on any local government, the State shall provide a
subvention of funds to reimburse such local governments for the cost of
such program or increased level service, except that the Legislature may,
but need not, provide such subvention of funds for the following mandates:

(a) Legislative mandates requested by the local agency affected;

(b) Legislation defining a new crime or changing an existing definition
of a crime; or

(c) Legislative mandates enacted prior to January 1, 1975, or executive
orders or regulations initially implementing legislation enacted
prior to January 1, 1975.

3. In its "Local Cost Estimate" for AD 3632 prior to its enactment as Chapter
1747/84  (See Attachment 21, the Department of Finance concluded that there
was no reimbursable mandate in that legislation.

"I ce,rtify  under penalty of perjury that the foregoing is
true and correct of my own knowledge, except as to the
matters which are therein stated as information or belief,
and as to those matters I believe them to be true.

,,fs b 1 E\” s&( .-.&..(-JJ  ..s
' 'Date and Place '\Slgnaturem

LR:l566L
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1 NO. ISSUE DATE ,aILL NIMBER Attabhment 2

Local Cost 2 AU6 1 0 E@ rcie  3632

E S T I M A T E AUTHOR DATE LAST AMZNDED

Department of Finance W. Brown, et. al. August 7, 1984

I. SUMMARY' OF LOCAL IMPACT:

1. Requi,res various state agencies to coordinate the delivery of designated
instruction services to handicapped children.

2. Requires local agencies to report the fiscal impact resulting from this bill
through appropriate State agencies to the Department of Finance.

I I. SUMWRY  OF LO&AL COST: 1983-84 1984-85 1985-8 6 7986-8  7
(Local Agency(s) Tc Amount E Pmount E Amount fc AmountFund

Affected)
-

RE IM BURS4BLE: mm me w- w-

NON -RE  IMBUR SABLE : em em - - mm

I II. ANALYSIS:

A. Introduction

Current law (Section 56363 of the Education Code) provides that local school
agencies shall provide designated instruction and services as specified in
the individualized education program for handicapped chi'ldren.  Such services
include but are not limited to: language and speech development and
remediation, audiological services, orientation and mobility instruction,
instruction in home or hospital, adapted physical education and others,, This
bill provides that this designated instruction and services shall be the
joint responsibility of the Superintendent of Public Instruction and the
Secretary of Health and Welfare, and they shall ensure utili.zation of all
State and Federal resources available to provide handicapped children with a
free appropriate public education.

The bill also provides that the Superintendent of Public Instruction shall
ensure that local education agencies provide special education and those
related servic,es and designated instruction and services contained in a
child's individualized education program that are necessary for the child to
benefit educationally from his or her instructional program.

In addition, the bill lists specific duties and responsibilities of the State
Departments of Health Services, Social Services, Developmental Services,
Rehabilitation, and the Mental Health. The bill also requires the Director
of Finance to review all applicable General Fund items of appropriation for
local assistance for social, mental health, developmental and health services
for children administered by each department and transfer if necessary,
fundsI  including funds which may be allocated to local educational agencies,
between these items of appropriation, to cover the costs of services provided
pursuant to the bill.

(continued)



W. Brown, et. al. August 7, 1984 A8 3632

III. ANALYSIS (continued)

The bill also requires that each local agency affected by chapter 26 (commencing
with Section 7570) Division 7 of Title I of the Government Code as added by this
bill shall identify expenditures which were previously borne by the agency
which, as a result of enactment by this bill were shifted to another agency, or
shall identify its responsiblity for expenditures which have been .acquired  due
to this bill, .The  local agency shall report any of these shifts in
respnsibility,through  appropriate state agencies to the Department of Finance,

B. Working Data

1. A representative from Los Angeles City Schools indicates that the bill would not
result in additional costs to schools because current provisions require school
.agencies to provide designated instruction and services to handicapped
children. The purpose of the bill is to require the Secretary of the Health and
Welfare Agency to share the responsibility with the Superintendent of Public
Instruction for providing specified services because under current provisions
some children have not received adequate levels of. service from the various
state agencies.

2. A representative from the State Department of Health Service (DHS) indicates
that this bill would result in major costs because the Secretary of Health and
Welfare would be responsible through the OHS for providing health services to
handicapped students.

3. A representative from the County of Los Angeles indicates that this bill would
not result in any additional costs to the county because any services which the
county may have to provide to handicapped students would be paid for by the
State. The reporting requirements specified by this bill would not impact the
county.

4. Section 2253.2 (c) 3 of the Revenue and Taxation Code reads as follows:

The Board of Control shall not consider, pursuant to either Section 2250 of this
code or to Section 905.2 of the Government Code, any claims submitted by a local
agency or school district if the claim is for two hundred dollars ($200) or less.

C. Assumption

Local agencies statewide will be able to provide the appropriate State agencies
expenditure information at a cost of less than &Z!OO.  Therefore, such local
agencies would not be eligible to submit claims for reimbursement to the State
Board of Control.

0. Conclusion

Based on the above analysis, we conclude that this bill does not contain a
reimbursable mandate as defined in Article XIII 6 of the California Constitution
and Sections 2231 or 2234 of the Revenue and Taxation Code. The "general"
disclaimer in the bill is appropriate.

LP:1029A/261002
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I CSM Attachment D

STATE OF CALIFORNIA-HEALTH AND WELFARE AGENCY GEORGE  DEUKMEJIAN.GDVCWIW
-

yW&~W#~~~  OF MENTAL HEALTH
SAMENTO,  CA 96814

,,h) 323-8173 November 30, 1987

Stephen R.  Lehman
Assistant Executive Director
Commission on State Mandates
1130 rrK1l Street, Suite 1150
Sacramento, CA 95814

Dear  Mr .  Lehman:

In response to your August 27, 1987 letter to the County
of Santa Clara regarding the county’s test claim
(CSM-4282) for payment of costs incurred pursuant to
Chapter  1747 o f  the  Statutes  o f  1984  (AB  36321,  ‘Chapter
1274 of the Statutes of 1985  (AB 882) and Division 9 of
T i t le 2 of the California Administrative Code, the
Department of Mental, Health provides the following
informat  ion and recommendat ions. As requested, our
response wi l l  speci f ical ly  consider  whether  these  statutes
and regulations have imposed a new program upon counties
or  a  h igher  leve l  o f  serv ice  in  an  ex is t ing  county
p r o g r a m .

BACKGROUND-

Under The Education for All Handicapped Children Act of
1975  (20 U.S.C.  $1401 et  se.q.1  (hereaf ter  Publ i c  Law
94-1421, each participating state must make available to
al l  handicapped chi ldren,  as  def ined,  within  spec i f i c
age ranges and timelines, a free appropriate education.
Section 300.4 of Title 34 of the Code of Federal
Regulations defines “free  appropr iate  publ ic  educat ion”
as llSpecial  education under public supervision and
direct ion, and without charge . . . f’ An “individualized
educat ion  program” (IEP)  must be established for each
e l ig ib le handicapped child. An IEP includes special
education and related services needed by the child as
determined by the child f s current evaluation.

California has been a participant in the program
described by Public Law 94-142 since 1980. Chapter 797
of the Statutes of 1980, which became law on July 28,
1980, restructured and added code sect ions implementing
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sect ions  o f  the  Educat ion  Code  re lat ing  to  Cal i fornia ’ s
Master Plan for Special Education statewide. (See
Sections 56000 et seq. of the Education Code. >

Chapter 1747 of the Statutes of 1984 (hereafter Chapter
17471,  Chapter 1274 of the Statutes of 1984 (hereafter
Chapter 12741, and implementing regulations, Sections
60000 et seq. o f  T i t le  2  o f  the  Cal i fornia
Administrative Code, changed the administrative manner
in  which this  s tate  provides  educat ional ly  re lated  ser -
vices to handicapped children. These statutes and
implementing regulations shifted roles and responsi-
b i l i t ies  at  the  county  leve l  among the  schoo ls ,
welfare departments, and mental health departments.
Among other things, these statutes added the provisions
of Chapter 26.5 (commencing with Section 7570)  to
Division 7 of Title 1 of the Government Code entitled
“Interagency  Respons ib i l i t ies  for  Prov id ing  Serv ices  to
Handicapped Children. fV The provisions of Chapter 26.5
require county mental health programs to: act  as  the
lead case manager when a child’s individualized edu-
cat ion  program cal ls  for  res ident ia l  p lacement  (sub.  (I 1,
Sec . 7572.5 Gov. Code); if designated by the State
Department of Mental Health, provide psychotherapy or
other  mental  heal th  serv ices  when required  in  a  chi ld ’ s
individualized education program (Sec. 7576 Gov. Code >;
and, provide  speci f ied  assessment  services  (see  Sees .
7572, 7572.5, and 7582 Gov. Code and Sec. 18 of Chapter
1274 of  the  Statutes  o f  1985).

In reviewing the claim of Santa Clara County, the
Department of Mental Health makes the following obser-
vat ions :

I . Costs claimed by the County are costs mandated by
the  federal  government

- -

Sect ion  504  o f  the  Rehabi l i tat ion  Act  o f  1973, a s
amended by the Rehabilitation Act Amendments of 1974
(P.L. 93-516, 29 U.S.C. 794)  requires that “handicapped
indiv iduals” shal l  not  be  subjected  to  d iscr iminat ion
under, exc luded from part ic ipat ion  in ,  or  denied  the
benef i ts  o f “any program or  ac t iv i ty  rece iv ing  Federa l
f inancia l  ass istance” . Regulations promulgated under
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the  author i ty  o f  Sect ion  504,  spec i f i ca l ly  34 CPR
104.33, require that recipients of federal funding pro-
vide “a f ree  appropr iate  educat ion”  consist ing  o f
“special education services . . . that meet the needs’ of
handicapped persons as adequately as the needs of non-
handicapped persons. I1

Consequently, it would appear that any local agency
receiving federal assistance for programs which serve
handicapped individuals (which would include edu-
cationally related services > would have to provide some
unique services to handicapped individuals in order to
cant inue receiving federal funding.

Section 17513 of the Government Code provides, in per-
t i n e n t  p a r t ,  t h a t :  ‘I.. . ‘Costs mandated by the federal
government 1 includes costs resulting from enactment of a
state  law or  regulat ion  where  fa i lure  to  enact  that  law
or  regulat ion  to  meet  spec i f i c  federal  program or  ser -
vice requirements would result in substantial monetary
penalt ies  or  loss  o f  funds  to  publ ic  or  pr ivate  persons
in  the  state  .  ..)I

Clearly, noncompliance with Section 504 and implementing
regulations and Public Law 94-142 would result in
llsubstantial  monetary loss It  f or  the  State  s ince  a l l
federal funding would be lost and, therefore, come
within the  def ini t ion o f tlcosts  mandated by the federal
government r1 set forth in Section 1751.3.

I I . Chapters 1747 and 1274 2nd  their implementing
regulations  af f irmed for  the  State  that  which
had been declared exisEing  law by actions of
the courts

There are numerous cases at the federal and state level,
which were heard before the enactment of Public Law
94-142  and Section 504 of the Rehabilitation Act of
1973, that would seem to indicate that handicapped indi-
v iduals  have  a  r ight  to  certa in  spec ia l  serv ices  under
the  equal  protect ion  provis ions  o f  the  Const i tut ion  o f
the  United States  (see , for example Pennsylvania Assn.
for Retarded Children v. Commonweal&, (1971 > 334
F.Supp. 1257 and Mills v. Board of Education of District
of Columbia, (1972)8 F.!%pp,  866.1

- -
-
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Therefore, the implementation of Chapters 1747 and 1274
merely affirm for the state that which has been declared
exist ing  law by  act ions  o f  the  court .

I I I . Costs claimed by the County are not costs mandated- -
&y the  State ,  but  cost-s  incurredby  contractual
ob l igat ion .-

Any increased costs incurred by the county as a result
of the enactment of Chapters 1747 and 1275, and their
implementing regulations, are pursuant to a contractual
agreement, and not costs mandated by the state.

As a general rule, community mental health services are
provided pursuant to an annual Short-Doyle plan.
Section 5705 provides that a county’s annual Short-Doyle
plan is a contract between the county and the state.
Services provided in accordance with an annual
Short-Doyle plan are reimbursed at actual cost.

In 1983, the statutes were amended (Sec. 5705.2 Welf . &
Inst . Code) to allow the Director of Mental Health to
negotiate net amount contracts between counties and the
State D.epartment  of Mental Health ,in  lieu of the annual
Short-Doyle plan and budget (Chapter 1207, Statutes of
1983). The negotiated net amount contracts are not
audited  to  cost  and the  count ies  are  ab le  to  ut i l i ze  any
savings that occur pursuant to the negotiated net amount
contract .

Provisions of a negotiated net amount contract must
include, among other things, assurance of an adequate
quality and quantity of services and an assumption of
the financial risk by the County in providing all mental
heal th  serv ices  to  the  populat ion  descr ibed  and enu-
merated in the approved contract within the negotiated
net amount.

For the fiscal year 1986-87, Santa Clara County entered
into a negotiated’ net amount contract with the State to
render mental health services in Santa Clara County. In
that  contract  the  language  c lear ly  s tates  that  the
County has agreed to provide services in accordance with
the  fo l lowing pr inc ipal : “(I) a continuum of mental
health  services  which are  required  by  statute  .  .  .I1  The
provis ion  o f  serv ices  to  chi ldren is  sent  forth  in
Exhibit D.
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Therefore, the provision of needed services pursuant to
Chapters 1747 and 1274 is within the scope of the
contract .

Thus, any cost for mental health services to minors,
which is a population that must be provided for (Sec.
5651.1 Welf. &  Inst. Code >, that are not reimbursed from
the negotiated net amount, is a financial risk the
County assumed when it became a party to a negotiated
net amount contract.

IV. Chapters 1747 and 1274 do not impose a “new
progra3-

- - - -

Chapters 1747 and 1274 do not clearly constitute a new
program, but, instead, are  a  rede l ineat ion  o f  the
respons ib i l i t ies  o f  carry ing  out  an  ex is t ing  loca l
program, a program that was implemented by statute at
the  loca l  l eve l  in  1980, as  d iscussed above . (See
Sect ions  56000  e t  seq . of the Education Code. > While
Chapters 1747 and 1274 specified certain r,espon-
sibilities of community mental health programs in pro-
viding services to handicapped students, community
mental health programs were already providing
assessments and mental health treatment for many han-
dicapped chi ldren in  carry ing  out  the ir  responsib i l i t ies
under the Short-Doyle Act (Section 5600 et seq. of the
Welf . &  Inst. Code >. In  fact , the Santa Clara County
claim notes that fully 215 out of 336 children receiving
treatment were known to the mental health system prior
t o  f i s c a l  y e a r  1986-87.

In recognizing that local mental health programs now
have the responsibility for providing those mental
health services to special education children which were
previous ly  paid  for  by  the  schools ,  Sect ion  16 of
Chapter 1274 required the transfer of funds, reported by
local education agencies as having been previously spent
by them for mental health services from the State
Department of Education to the Department of Mental
Health.
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.

11 . These  s tatutes  and regulat ions  do  not  impose>
“higher  l e v e l  o f  s e r v i c e ”- -

The Department of Mental Nealth  acknowledges that the
statutes may have resulted in an increase in the number
of children being assessed as needing mental health
treatment  due  to  the  shi f t  in  responsib i l i t ies  among
county agencies. The Auditor General issued a finding
to  this  e f fect  in  Apri l  1987, when he reported that the
number of special education students referred for non-
educational services has increased since March 1, 1986
(Report No. P-640 ,  page  17). A significant growth was
recognized in the funding level in the 1987-88 budget.
We do not agree, however, that  th is  const i tutes  a  man-
date  for  a  h igher  leve l  o f  serv ice .

Spec i f i ca l ly , Santa Clara County argues that flexibility
has been lost with regard to this program, since mental
health services must be provided regardless of the
sever i ty  o f  the  mental  condit ion  and regardless  o f
funding limitat  ions.

H o w e v e r , Section 7572 states that:

llWhenever  a  service  is  to  be  considered for
inc lus ion  in  a  ch i ld ’ s  indiv idual ized  educat ion
program (IEP  1, the local education agency shall
invi te  the  responsib l e public agency representative
to meet with the IEP team to determine the need for
the  service .  l1

I t  i s  c lear  f rom these  provis ions  that  count ies  do  main-
tain  some f lexibi l i ty  as  to  who is  served and what  ser -
v ices  are  rece ived . The local mental health
representative will provide input to the IEP team as to
the need for mental health treatment services.

The County claims that under Chapters 1747 and 1274, and
implementing regulations, it may be required to pay for
mental health services rendered by private therapists
who are not county contract providers. Section 7576 of
the Government Code allows a county:

11 to provide psychotherapy or other mental
health’iirvices , when required in a child’s IEP
either  d irect ly  or  by  contract ing  with  another
public agency, qual i f ied  indiv idual  or  a  s tate  cer-
t if ied  nonpublic, nonsectarian school or agency. I1
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Therefore, the County continues to maintain a perogative
as to how a required service will be provided and in no
way is  required  to  pay  for  serv ices  unless  there  is  a
contractual  ob l igat ion  to  do  so .

In conclusion, the Department of Mental Health does not
conclude that Chapter 1'747 of the Statutes of 1984,
Chapter 1274 of the Statutes of 1985, and Division 9 of
Title 2 of the California Administrative Code mandate a
new program or a higher level of service on county
government.

VI. State reimbursement is already provided to
Tanta  Clara County for these services- - - - -

The Short-Doyle Act specifically requires that mental
heal th  serv ices  be  prov ided  to  ch i ldren . Moreover, this
act also includes maintenance of effort requirements
with regard to  chi ldren ’s  services . Spec i f i ca l ly ,
Section 5704.5 of the Welfare and Institutions Code pro-
v ides  that  count ies  cannot  decrease  their  proport ion  o f
mental health expenditures for children unless they can
demonstrate that the need for such services has
decreased. Further, Section 5704.6 requires that, with
certain except ions, counties must spend 50 percent of
each noncategorical augmentation for children’s services
unt i l  such serv ices  represent  25  percent  o f  the  county ’s
total mental health program.

The administration and the Legislature have recognized
maintenance of effort requirements in appropriating
funds to implement Chapters 1747 and 1274. Moreover,
the Conference of Local Mental Health Directors, which
is  comprised  o f  the  d irectors  o f  a l l  o f  the  county  men-
tal health programs, has also recognized a maintenance
of  e f fort  in  i ts  est imates  o f  program costs . (See
attachment A. >

In the case of Santa Clara County’s claim, then, the
Department of Mental Health recommends that, should the
Commission determine that these statutes constitute a
reimbursable mandate, at a minimum a maintenance of
effort requirement should be recognized.
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I  hope  that  th is  in formation wi l l  prove  useful  to  the
Commission in making a determination as to the validity
of the Santa Clara County claim for state-mandated local
costs . The Department of Mental Health will also have a
representative present at the January 21, 1988 hearing
on this  i ssue  should  addit ional  in formation  be  required .

Should you have any questions, please contact Lynn E.
Whetstone, Deputy Director for Administration, at
3-8261.

Sincere ly ,

Chief Deputy Director

cc : Jim Apps
Department of Finance
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70 West Hedding Street

County of Santa Clara San Jose, California 951 IO
299-2111 Area Code 408

California December 16, 1987

Mr. Stephen R. Lehman

Donald L. Clark, County Counsel

Assistant Executive Director
Commission on State Mandates
1130  K Street ,  Suite  LL50
Sacramento, CA 95814

RE: CSM-4282
Claim of the County of Santa Clara
Chapter 1747, Statutes of 1984; Chapter 1274, Statutes of 1985:
T i t l e  2 , CA?,  Div is ion  9
Mental Health Services to Handicapped and Disabled Students

Dear Mr. Lehman:

This  is  in  rebuttal  to  the  responses  f i led  by  the  Departments  o f
Education, Mental Health, and Finance to the Test Claim filed by the
County of Santa Clara with the Commission on State Mandates for costs
relating to the mandate imposed by Chapter 1747, Statutes of 1984;
Chapter 1274, Statutes  o f  1985 ;  and Ti t le  2 ,  Cal i fornia
Administrative Code, Division 9, re lat ing  to  the  prov is ion  o f  mental
health services to handicapped and disabled students.

I . Costs claimed by the County are not costs mandated by
the  federal  oovernment.

The Department of Mental Health asserts that the costs of complying
with Chapters 1747 and 1274 and their implementing regulations are
costs mandated by the federal government. This  assert ion is  based
on the  fact  that Sect ion  504  o f  the  Rehabi l i tat ion  Act  o f  1973 ,  as
amended by the Rehabilitation Act Amendments of 1974 (P.L. 93-516,
2 9  U.S.C.  794), together with the implementing regulations, require
that  rec ip ients  o f  federal  funding provide  f ree ,  appropr iate ,  publ ic
education to handicapped children, as  wel l  as  support ive  services
necessary  for  the  chi ld  to  take  advantage  o f  that  educat ion . I t  i s
c lear  under  federal  law that  support ive  services  inc ludes ,  in  some
instances, mental health services. Nevertheless, the  costs  c la imed
by the County are not costs mandated by the federal government
because the program is optional, and because, if a mandate exists,
i t  i s  i s  imposed on  the  State  or  on  loca l  educat ional  agencies ,  not
county mental health agencies.

A. The procrram  established by Chapters 1747 and 1274 and
their implementing regulations is not a mandate of the
federal qovernment, as federal law establishes an
option proqram,  not .a  mandated program, even  i f  there
are  substant ia l  f inanc ia l  incent ives  for  part i c ipat ion
in  such  proqrams. To the extent that Government Code
sect ion 17513 provides  otherwise ,  i t  i s
unconst i tut ional .

An Equal Opyl  75ity  Employer
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California Constitution Article XIII B §6 provides:

Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government,
the state shall provide a subvention of funds to reimburse
such local government for the costs of such program or
increased level of service . . . .

In defining reimbursable mandates, California Constitution Article
XIII B §9(b)  excludes ll[a]ppropriations required for purposes of
complying with mandates of the federal government which, without
discretion, require an expenditure” by the governmental entity. A
financially induced choice is not the same as a statutory
requirement. City  of Sacramento v. State of California (1980) 156
Cal.App.3d  182, 196; 203 Cal.Rptr.  258, disapproved on other grounds
in County of Los Angeles v. State of California (1987) 43 Cal.3d  46,
58; - Cal. Rptr. .-.

Government Code 517513 defines licosts  mandated by the federal
governmentli excludable from reimbursable mandates as:

any increased costs incurred by a local agency . . . in order
to comply with the requirements of a federal statute or
regulation. . . [including] costs resulting from enactment of
a state law or regulation where failure to enact that law or
regulation to meet specific federal program or service
requirements would result in substantial monetary penalties
or loss of funds to public or private persons in the stated

As applied to this case, this statute is unconstitutional. Chapters
1747 and 1274 mandate a new or higher level of service on local
government, by requiring county mental health agencies to provide
certain assessment, case management, and therapeutic services. This
program otherwise would be a reimbursable state mandate under
California Constitution Article XIII B 86. The increased costs
incurred by the County were not “required for purposes of complying
with mandates of the federal government which, without discretion,
require an expenditure. Ii Therefore, the costs are not mandates of
the federal government, as defined by California Constitution
Article XIII B 59.

The State could choose not to implement the Education for All
Handicapped Children Act individualized education program
requirements. The effect of not fully implementing the Education
for All Handicapped Children Act is a loss of federal benefits. The
court of appeals has held that the application of Revenue & Taxation
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Code 5 22061* (predecessor to Government Code $17513) to federal
laws which merely provide financial incentives for compliance would
conflict with the definition of a federal mandate contained in
Article XIII B 59(b). City  of Sacramento v. State of California,
Id. at 198. City of Sacramento involved state legislation
implementing changes to the unemployment insurance system, which
resulted in increased costs to all California employers, including
local government. Failure to adopt the changes would have resulted
in decertification  of the state’s unemployment insurance program,
with a concomitant loss of tax credit for the state’s private
employers. In determining that the changes were not federally
mandated, the court stated:

. . . [California Constitution Article XIII B 59(b)]  defines
a federal mandate as one leaving the state or local
government no discretion as to alternatives. If
participation in a federal program is optional, it follows
that state legislation requiring local participation involves
a state mandate under article XIII B, section 6. Revenue and
Taxation Code section 2206 insofar as it defines as
nonreimbursable federal mandates those federal programs which
make state participation’optional, even if substantial
financial incentives indicate the desirability of
participation, is invalid under article XIII B, section 6 and
9. & at 198-99. (Ital ics  in  or iginal . )

In the present case, as in Citv of Sacramento, failure to enact
legislation to implement the federal goals would involve a loss of
financial benefits. Nevertheless, it is an optional program. The
detailed requirements of the Education for All Handicapped
Act-- including mental health assessments and supportive
services --are not generally reauired  by federal law.

loRevenue & Taxation Code g2206,  as amended in 1980,
provided in part:

. . . ilCosts  mandated by the federal government” includes
costs resulting from enactment of a state law or regulation
where failure to enact such law or regulation to meet
specific federal program or service requirements would result
in substantial monetary penalties or loss of funds to public
or private persons in the state. . . [and] does not include
costs which are specifically reimbursed or funded by the
federal or state government OK programs or services which may
be implemented at the option of the state, local agency, or
school district.

This language is substantially similar to the language of Government
Code section 17513.
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B. If the services described in Chapters 1747 and 1274 and
their implementing regulations are federally mandated,
the mandate is not imposed on county  mental health
agencies but on the State or on local educational
agencies. Therefore, to the extent that Chapters 1747
and 1274 and their implementing regulations impose
requirements on local mental health agencies’, they
constitute a state mandate.

If a state decides to implement the federal Education for All
Handicapped program, nothing in federal law requires the State to
impose on county mental health agencies the responsibility for
providing mental health assessments, treatment or case management
for handicapped students pursuant to the federal individualized
education program standards. The state could impose the
responsibilities on local school districts, as it did before the
passage of Chapter 1747.

Federal law requires states which receive,federal  funding to have in
place a program applying to the state as a whole. See 34 Code of
Federal Regulations 5300.1 ,et  seq. It is the State that has the
responsibi l i ty . Federal regulations genera,lly  do not establish
which state or local agency will be responsible for certain
functions. States have flexibility in designing their programs.
Generally, however, where federal regulation do identify a
particular local or state agency, it is agencies responsible for
education which are identified. For example, 34 C.F.R. §300.600(a)
provides:

The State educational agency is responsible for insuring:
(1) That the requirements of this part are carried out; and
(2) That each educational program for handicapped children

administered within the State, including each program
administered by any other public agency:

0) Is under the general supervision of the persons
responsible for educational programs for handicapped children
in the State educational agency, and

(ii) Meets education standards of the State educational
agency (including the requirements of this part).

When the state chose to transfer to county mental health agencies a
portion of the responsibilities which local education agencies had
for handicapped children, it imposed a mandate on counties.

I I . Chapters 1747 and 1274 and their implementing
resulations do not merely affirm for the State that
which had been declared existing law by actions of the
courts.

Department of Mental Health asserts that implementation of Chapters
1747 and 1274 merely confirm for the State that which has been
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declared existing law by actions of the court. That is not the
case. Absent this legislation, no existing court decisions impose
on counties the responsibility of providing services which,
essentially, relate to the provision of educational services.

Court decisions at the federal and state level heard before the
enactment of Public Law 94-142 and Section 504 of the Rehabilitation
Act of 1973 establishing the rights of handicapped individuals were
decided under due process and equal protection theories. Mills v.
Board of Education of the District of Columbia (1972) 348 F.Supp.
866 held that the Board of Education, by failing to provide special
education to certain disturbed children, denied due process to the
children and the cl’ass  they represented. Pennsylvania Association
for Retarded Children v. Commonwealth of Pennsylvania (1971) 334
F.Supp. 1257 involved the equal access to educational services for
retarded children. Neither case involved the imposition on local
mental health agencies of responsibilities to provide services
supportive to the educational requirements of handicapped children.

The County  is not providing public education for the children
generally served through the individualized education program. This
is a responsibility of the local educational agencies. To the
extent existing court decisions may have held that special
educationally-related services to handicapped children are required,
the requirement was imposed on local education agencies, not county
mental health agencies.

I I I . Costs claimed by the County are mandated by Chapters
1747 and 1274 and their implementincr recfulations, not
by contractual obliaation.

The increased costs were incurred by the County as a result of
Chapters 1747 and 1274 and their implementing regulations, not as a
result of the Short-Doyle negotiated net amount contract. The
responsibilities are mandated by statute and exist regardless of and
prior to the contract.

Moreover, in the negotiated net amount contract for the Fiscal YeaE
1986-87, the County did not contract to provide services mandated by
Chapters 1747 and 1274. The only references to the program in the
contract are on Exhibits B and F, which set forth the $222,955
allocation to the County specifically for this program. Exhibit D,
relates to children’s services in general, not specifically to
services required by Chapters 1747 and 1274.

In its assertion that the services  are required by contractual
obligation, the Department of Mental Health relies solely on the
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following general language from the twenty page contract:

28. Proqram Principles
The State and County agree that the following
represents the program principles of the local mental
health program:
a . A continuum of mental health services required by

statute and which are accessible and acceptable
to the county population.

No other language from the body of the contract can be construed as
imposition through contract of the responsibilities imposed by
Chapters 1747 and 1274. Even this language does not constitute
contractual acceptance of those responsibilities. In context, it is
cleal:  that the “mental  health services required by statute” are
those required by the Short-Doyle Act, Welfare & Institutions Code
Section 5600 et seq.

Furthermore, Welfare & Institutions Code section 5705.2, which
authorizes negotiated net amount contracts, states:

(a> It is the intent of the Legislature that the use of
negotiated net amounts or rates, as provided in subdivision
(b), be given in preference in contFacts  for services under
this  division. (Italics added; referring to Part 2 of
Division 5 of Welfare & Institutions Code.)

Clearly, the negotiated net amount contract requires only
Short-Doyle services. Chapters 1747 and 1274 are codified in.
Chapter 26 of Division 7 of Title 1 of the Government Code. This
program is separate from the Short-Doyle program of Welfare 6
Institutions Code section 5600 et seq. Clearly, the provision of
needed services pursuant to Chapters 1747 and 1274 is not within the
scope of the negotiated net amount contract between the County and
the State.

IV. Chanters 1747 and 1274 and implementing resulations
impose a “new procframit  on counties.

California has participated in the Education for All Handicapped
Children Act program since 1980. Chapter 797, Statutes of 1980. It
is true that the program is not new to California. However, prior
to the passage of Chapter 1747, none of the responsibilities
outlined in Chapters 1747 and 1274 were ,delegated  by the state to
counties. Rather, it was local educational agencies which had the
responsibility for providing mental health assessments, treatment,
and case management for handicapped children. Chapters 1747 and
1274, therefore, clearly impose a new plrogram on counties.
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In fact, there has been a recognition that county mental health
agencies are, as a result of Chapters 1747 and 1274, providing
mental health services which previously were provided through local
educational agencies. Funds reported by local educational agencies
as previously having been spent by them for mental health services
were transferred from the State Department of Education to the State
Department of Mental Health and then allocated to the counties.
However, the amount of the allocation received by the Santa Clara
County mental health agency grossly fails to compensate the County
for the cost of the new services which it must provide.

Additionally, the number of referrals from local educational
agencies has increased substantially now that the local educational
agency is responsible only for the identification of handicapped
students, and not for their mental health assessment and treatment.
It appears that, prior to the passage of Chapter 1747, children in
need of mental health services in order to take advantage of free,
appropriate education were under-identified.

Prior to the passage of Chapter 1747, the County mental health
agency did not conduct individualized education assessments, did not
attend individualized education program team meetings, did not
defend individualized education program mental health
recommendations in mediations, administrative hearings or courts,
did not provide case management for all seriously emotionally
disturbed children receiving out-of-home placement, and did not
provide all mental health treatment services required in specific
individualized education programs for the handicapped students
residing in the County. The County mental health agency did perform
some mental health assessments for some handicapped children. These
assessments, however, would not be geared specifically to the
educational needs of the children. The treatment offered by the
County was not necessarily that which was required by a child’s
individualized education program.

Clearly, the population of children receiving mental health services
through county mental health agencies prior to the passage of
Chapter 1747 overlaps with the population of children who were
receiving mental health services pursuant to individualized
education programs. The two populations, however, were not
identical. Many handicapped children received assessments and/or
treatment from private agencies or therapists. Many children
receiving mental health services from county mental health agencies
did not have individualized education program recommendations for
mental health services or did not have individualized education
programs at all. Even for children with individualized education
program mental health recommendations, the services provided by
county mental health agencies were not necessarily the services
required by the individual programs.
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The overlap in the two populations was such that in Fiscal Year
1986-87, 215 of the 336 children receiving treatment pursuant to
Chapters 1747 and 1274 had previously been known to the County
mental health system. To some extent, some of the 215 identified
children had been receiving mental health services from the County
mental health agency. To some extent, the services provided both
fulfilled the recommendations of individualized education programs
and were required by the County’s negotiated net amount contract
with the State.

The County concedes that it has responsibility for providing some
mental health services to children under the Short-Doyle Act and the
negotiated net amount contract with the State, including some
services which are, in addition, required by Chapters 1747 and 1274
in particular cases. It cannot be said, however, that the services
received by the 215 children previously know to the County mental
health agency were the responsibility of the County in the absence
of Chapters 1747 and 1274.

The Short-Doyle Act does not set forth with precision the mental
health services which counties must make available to their
residents. Children do constitute a population for which counties
are required to provide mental health services under Welfare SC
Institutions Code section 5651.1, but the statute is silent as to
the levels and specific types of services to be provided.
has committed to children’s services funds in excess of the

County

requirements of Welfare & Institutions Code section 5704.5.

In years prior to Fiscal Year 1986-87, the County of Santa Clara had
substantial overmatch which, in large part, funded the services for
children. Some services to the 215 children were not required by
either statute or negotiated net amount contract, but were
voluntary, funded by the County’s voluntary overmatch. To the
extent that the County no longer has the option of determining
whether it will continue providing this voluntary service, Chapters
1747 and 1274 impose a new mandate regarding services to these
children.

Prior to the passage of Chapter 1747, the County had flexibility in
determining what mental health services would be provided to which
children. The County has lost this flexibility with regard to
handicapped children.

Prior to the passage of Chapter 1747, the County had the flexibility
of deciding to overmatch or to fund mental health services at the
minimum level. While it can still decide to fund at the minimum
level , it cannot proportionately reduce services to handicapped
children which are required by Chapters 1747 and 1274. As a result,
if the County were to reduce its overmatch, other children’s
programs would bear an increased reduction in funding and the County

182



i

Letter to Stephen R. Lehman
December 16, 1987
Page 9

would be at risk of failing to meet its obligation to provide a
continuum of mental health services to children.

The impact of the mandate of Chapters 1747 and 1.274 on other
children’s programs in counties which do not overmatch is
graphically illustrated by the supporting declaration filed by the
County of Riverside. Children receiving services pursuant to
Chapters 1747 and 1274 are receiving treatment in priority to other
children in need of mental health services. Since Riverside does
not overmatch, and the funds for children’s services are limited,
less services are available for other children.

In Riverside County, the list of children no longer able to have
access to certain services is appalling. Children going without
services include abused children, children with mental health needs
who have failed multiple placement attempts, delinquent children who
are ordered into treatment by the courts or who are on probation.
Other children who are beginning to show signs of serious problems
also are denied access to services. In effect, Riverside County can
no longer fulfill its Short-Doyle obligation to children in
general. The only reason this has not happened in the County of
Santa Clara is that the County has contributed voluntary overmatch
of approximately five million dollars.

v . Chapters 1747 and 1274 and implementincr regulations
impose a higher level of service on the counties.

Chapters 1747 and 1274 and their implementing regulations impose a
higher level of service on the counties, as discussed in Section IV,
above .

Also, counties have in large part lost their ability to charge for
the services rendered. It may no longer charge parents for services
rendered, nor may it require parents to submit insurance claims if
payment of the claims would result in an increase in premiums or a
decrease in annual OK lifetime benefits. This is a substantial
loss, as many of the handicapped children referred for assessment in
Fiscal Year 1986-87 either are covered by insurance or have parents
with ability to pay for the services. In fact, a large number of
the new referrals are from the wealthier school districts in the
County, involving children who otherwise would not be receiving
services through the County either free or at no cost.

As discussed in the original claim and in Section IV. above, the
County has lost a great deal of flexibility with the imposition of
Chapters 1747 and 1274 responsibilities. The Department of Mental
Health asserts that counties retains flexibility “as to who is
served and what services are received” since counties are involved
in the I.E.P. process and provide input to the I.E.P. team. To
characterize this as flexibility is to misunderstand the program.
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Counties are required to perform professional mental health
assessments. If the professional determines that a child meets the
criteria for receiving mental health services pursuant to the
individualized educational program, the professional must recommend
the treatment necessary for the child to benefit from a free,
appropriate education. Counties must make appropriate
recommendations and must provide the recommended mental health
treatment. Counties cannot “decidell that a child meeting the
criteria will not receive services. Similarly, counties cannot
“decide”  to offer less services or less frequent services than is
required to meet the children’s needs for free, appropriate
education.

Moreover, it is not simply the recommendations of county mental
health agencies which determine treatment. The federal and state
statutory schemes contain certain due process procedures and rights,
including mediation, administrative hearings, or judicial review.
It may be a court or administrative law judge who determines what
treatment is required. Although it has not yet occurred in Santa
Clara County, it is possible that an administrative law judge or
court may order that mental health services be provided by private
therapists. Furthermore, the County mentalhealth agency itself
may. in certain cases, have to recommend private therapists.
Chapters 1747 and 1274 impose an inflexible requirement to provide
recommended services. There is no provision for the County to fail
to do so simply because it and its contract agencies do not have the
expertise necessary to provide such treatment.

The County concedes that, under Chapters 1747 and 1274 and their
implementing regulations, county mental health agencies are
responsible only for children with more severe mental or emotional
conditions, and only after the local educational agencies have
exhausted their resources. In fact, local educational agencies are
to make referrals to county mental health agencies after they have
exhausted their resources.

The County concedes that county mental health agencies may, to some
extent and in some cases, rely on existing assessments performed for
non-individualized education program purposes or performed by
non-County professionals. Nevertheless, it remains the
responsibility of the County mental health agency to ensure that an
assessment is performed which meets the standards imposed by
Chapters 1747 and 1274 and their implementing regulations. These
issues should be addressed by the Commission when it establishes
parameters and guidelines, after it has determined that a mandate is
imposed.
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VI. The costs of complvincr  with Chapters 1747 and 1274 and
their implementins  requlations are not reimbursed by
qeneral Short-Doyle funds. AlternativelY, the costs of
complying with said provisions are reimbursed by
ceneral  Short-Doyle funds only to a limited extent.

The County concedes that it is required to commit a certain level of
its general Short-Doyle allocation to mental health services for
children. However, the County is required to provide a continuum of
mental health services, from prompt evaluation and care of persons
with acute disabling symptoms to community programs which enhance
the ability of the general population to cope with stressful life
situations. Welfare & Institutions Code section 5705.2(f).
Obviously, the population of children eligible to receive this
continuum of services is broader than the population of handicapped
children needing mental health services in order to benefit from a
free, appropriate education.

The County receives a specific allocation in its Short-Doyle
negotiated net amount contract for the costs of Chapter 1747 and
1274. In Fiscal Year 1986-87, that allocation was $222,955.

The State Department of Mental Health asserts that, in addition to
the specific State allocation for this program, the County has been
reimbursed for the costs of this program through general Short-Doyle
funds. As discussed in Section II., above, the services required by
Chapters 1747 and 1274 are not covered by the Short-Doyle negotiated
net amount contract between the County and the State.

Except for the specific dollar allocation, no amount of Short-Doyle
funds should be considered as reimbursement for the costs of this
program. Under the negotiated net amount contract, the County
agrees to provide a certain level of services in exchange for
receiving State funding. The County assumes the risk that the cost
of the services will exceed the net amount of funding, and the State
assumes the risk that the services funding will exceed the costs of
the services. If the County is able to provide the required
services at a cost less than the amount of the contract, the County
is entitled to keep any savings. The services required by Chapters
1747 and 1274 are not required by the Short-Doyle negotiated net
‘amount contract. If the funding of the mandate imposed by Chapters
1747 and 1274 results in a Short-Doyle savings, the County is
entitled under the contract to retain the savings.

In the alternative, if the Commission determines that general
Short-Doyle funds may provide some reimbursement for the costs of
complying with Chapters 1747 and 1274, only a portion of the general
Short-Doyle funds can be considered as reimbursement for this
program. Since the County is required to provide a broad continuum
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of services, the only amount of the general Short-Doyle funds which
can be considered as reimbursement is the amount of seneral  State
Short-Doyle children's services funds (90% of children's services
funds less voluntary overmatch or, in the alternative, less a
proportional share of the voluntary overmatch) which exceeds the
amount required to provide the continuum of mental health services.
For purposes of this calculation, the minimum level of "continuum of
mental health servicesll which is required by the Short-Doyle Act,
disregarding the additional requirements of Chapters 1747 and 1274,
must be determined.

Respectfully submitted,

DONALD L. CLARK
County Counsel

Deputy Coun

cc: Board of Supervisors
Sally Reed, County Executive
Ken Meinhardt, M.D., Director Mental Health
Fred Archer, SB 90 Coordinator
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Mr. Stephen R. Lehman
Assistant Executive Director
Commission on State Mandates
1130 K Street, Suite LL50
Sacramento, CA 95814

RE: CSM-4282
Claim of the County of Santa Clara
Chapter 1747, Statutes of 1984; Chapter 1274, Statutes
of 1985;
Title 2, CAC, Division 9
Mental Health Services to Handicapped and Disabled
Students

Dear Mr. Lehman:

I support the test claim of the County of Santa Clara for
mental health services for handicapped and disabled students.
Chapter 1747, Statutes of 1984 and Chapter 1274, Statutes of
1985 mandate a new--and expensive--program on counties. This
legislature requires counties to provide some mental health
services which previously were discretionary. To an extent,
the legislation deprives counties of the ability to allocate
mental health resources in accordance with clinical
priorities.

A county must allocate its limited resources among its
responsibilities. The State is required to fund mandated
programs. Without adequate funding, the requirements of
Chapters 1747 and 1274 jeopardize a county's ability to meet
the needs of its residents, including mental health needs of
children and adults. Consequently, I urge your favorable
action for this claim.

RQM:zim
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c Hearing Date: l/28/
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Staff:
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Stephen Lehman

DISCUSSION ITEM

HEARING OPTIONS FOR THE TEST CLAIM ON: ,.
Chapter 1747, Statutes of 1984;
Chapter 1274, Statutes of 1985;

Title 2, CAC, Division 9
Handicapped and Disabled Students

Executive Summary

Originally, the merits of this test claim were scheduled to be heard by the
commission at this hearing. However, after reviewing the departmental
recommendations, and doing further research, staff does not believe it is
reasonable to expect the commission to adjudicate this claim at a single,
regularly scheduled hearing. The issues involved in this claim are both
complex and difficult, and may be impacted by the Huff v. Commission on State
Mandates litigation. Also, the two sta2;ute.s involved are funded, however, the
Auditor General, in reviewing the sufficiency of funding,determined  that the
Department of Education had received and reported inaccurate data.
Consequently, the Auditor General was unable to determine the sufficiency of
funding 'for Chapter 1747, Statutes of 1984, and Chapter 1274, Statutes of 1985.

Because of the incompatibility of this test claim with a regular commission
hearing, staff is presenting the commission with a list of options on how the
commission may wish to proceed. In addition, the commission should note that
it's counsel cannot provide the commission with legal advice on this claim
because the question of a federal mandate involves the same federal laws
involved in the litigation of Huff v. Commission on State Mandates.

Claimant

County of Santa Clara

Chronology, .-.

8/17/87 Test Claim filed with the Commission on State Mandates.'

Claim Summary I

Prior to July l., 1986, the Department of Education (DOE), through the school
districts and county offices of education, was solely responsible for.th,e
education and care of special education students. However, Chapter 1747,
Statutes of 1984, Chapter 1274, Statutes of 1985, and Title 2, CAC, Section
6000O.et  seq. shifted the responsibility of providing psychotherapy and other
mental health services for pupils with exceptional needs from the DOE, to the
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Department of Mental Health (DMH), as part of the Short-Doyle Program. Also,
the responsibility of providing residential care for seriously emotionally
disturbed students was shifted from the DOE to the Department of Social
Services (DSS). To facilitate this transfer of responsibilities, the Budget
Act of 1986 provided for the transfer of $8.1'mil'lion of special education
funds. The DMH received $2.7 million, and the DSS received $5.4 million, In
addition, the Budget Act of 1986 allocated $2 million to the DMH to determine
if special education students need noneducational services.

The County of Santa Clara alleges that as a result of providing mental health
assessments, case management, and treatment for children who are residents of
the county, it has incurred unreimbursed costs ~mandated by the state in the
amount of $3,081,000  during the 1986-87 fiscal year. (See Attachment A)

Departmental Recommendations
' b

As a result of this test claim, staff has received recommendations from the
Department of Finance (DOF), DOE, and DMH (See Attachments B, C, & D). Both
the DMH and DOF are recommending denial of the claim. DOE is neutral.

The reasons for recommending denial is based on the following reasons:

1. The statutes in question are designed.to  implement Federal law,
'specifically, Section 504 of'the Rehabilitation Act of 1973, and
PL 94-142, therefore, the mandates in question are federal mandates
and not state mandates.

2. The statutes in ~question affirm for the state that which'has been
declared existing law by,action  of the courts. ‘

3. The costs claimed are notstate  mandated costs, but rather costs
incurred by contractual obligation, i.e., through the county
Short-Doyle contract with DMH. ,i;;

4. There is no new program or higher level ,of service.

5. Sufficient state reimbursement is already provided.

Staff Note

The commission should be aware that this claim involves the same federal
mandate issue that was the basis of the Special Ed.ucation test claim that was
adjudicated by the Board of Control. Consequently, the commission's counsel,
a Deputy Attorney General, is unable to provide legal advice and input on the
commission's actions regarding this claim, because the Attorney General's
Office is representing the Chairperson in the the litigation of Huff v.
Commission on State Mandates.
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Staff Analysis

The issues involved in this claim are both complex and difficult, and it is
unlikely that the commission can adjudicate the claim in the amount of time'
normally set aside for a testclaim a regularly scheduled commission hearing
because of the testimony and documentary evidence that will need to be
addressed. For example, a major issue in this claim is whether Chapter
1747/84  and,Chapter  1274/85  were enacted as a result of federal law,
specifically, Section 504 of the Rehabilitation Act of 1973, and Public iaw
(PL) 94-142. Both of these federal laws were also at issue in the Special
Education test claim heard by the Board of Control. The board reached the
decision that no federal mandate resulted from these federal laws. This issue
may be addressed by the court in the Huff v. Commission on State Mandates suit.

A preliminary review by commission staff indicates that, under current state
lawp  Section 504 and PL 94-142 do not appear to result in any federal
mandate. This is based primarily ?i?i?he  Unemployment Insurance court
decision,-City of Sacramento v. State of California, in which the court
concluded that no federal mandate exists  unless the state had "no discretion"
but to implement a program. (This court decision was issued subsequent to the
board decision on special education,) In the case of Chapter 1747/84  and
Chapter 1274/85  there appears to have been some discretion on the part of the
State.
*
Another/major  issue involves the adequacy'of funding for Chapter 1747/84  and
Chapter 1274/85. The Budget Act of 1986 required the,Auditor‘General  to
report on the costs of providing noneducational services to special education
students as established by Cha ter

Ii
1747/84  and Cha ter

R
1274/85  (See

Attachment E). In reviewing t e reported costs, t e Auditor General found the
following: ,", 1 ._

The State Department of Education (SDE) received and reported inaccurate
data on the costs of providing noneducational services (related services
provided by noneducational agencies) to special ed'ucation  students for t',e
fiscal year 1985-86. Although the SDE obtained input from representatives
from the departments of Finance and Mental Health and the Legislative
Analyst's Office in developing a report form for the special education
local plan areas (SELPAS) to use in reporting,their  costs, the
instructions on the types of services that the SELPAs should have reported
were not clear. As a result, the SELPAs were not consistent in the data
they reported, and they did not correctly compile data. Therefore, we
cannot-determine if the costs that were reported to,the  Legislature were
understated or overstated,

Consequently, a major issue on this claim will be whether the claimant has
actually incurred any unreimbursed costs mandated by these two statutes and/or
were any unreimbursed costs the result of services not mandated by these
statutes. As stated,$above by the Auditor General, this cannot be determined
at this time because of inconsistent reporting by SELPAs. Therefore, an
obvious concern 'of staff's is if the Auditor General is unable to determine if
the requirements of these two statutes are adequately funded, how can the
commissi,on ,determine the su,fficiency,,of  funding?
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As stated earlier, because of the complex nature of these two major issues, it
is not reasonable to expect the commission to adjudicate this claim at a
single, regularly scheduled hearing. Therefore, staff is 'presenting' options
for the commission to consider in determining how it wishes to proceed in
adjudicating this claim.

Options

A. Hear the claim at a regularly scheduled commission hearing.
i

Pros

1. The claim may be adjudicated in a timely manner.

C o n sT
1. Substantial controversy'surrounds the issue of whether Section' 504.

and PL 94-142 are federal mandates, If they are found to be federal
mandates, then the commission may be able to deny the claim. As
stated earlier, this issue be addressed in Huff v. Commission on
State Mandates.

2. It is unlikely that the issues of a‘federal mandate, and sufficiency
'of funding, can be resolved at one hearing. If the Board of Control
hearings on thisgissue  are.any  indication, the commission may need to
'hold numerous hearings before the claim is resolved.

3. The comm,ission may reach a finding that is contrary to that of the
court in the case of Huff v. Commission on State Mandates. Should
the commission find n-federal  mandate, it may influence the court in
their decision.' ,..

B. Assign the claim to an Administrative Law Judge (ALJ) for hearing-;
,ii:
'

Pros

1.

2.

Cons
* ':

1 :

2.

Staff can schedule as many hearing days as the parties feel is
necessary to resolve the claim.

Both claimants and state agencies are held to a more formal process,
including following rules of evidence, which may facilitate
adjudication of the claim.

Adjudication by an ALJ tends~to  be a time consuming and expensive
process;

The ALJ may arrive at a finding that is contrary to the finding the
court may ultimately reach in Huff v. Commission on State Mandates on
the issue of a federal mandatexsting  in this program.

1.
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c. Assign the claim to be heard by a hearing panel consisting of one or more
commission members. Section 1187.2 of the commission's regulations'
permits the chairperson to assign claims before the commission to a
hearing panel consisting of one or more members. The members on the panel ~
are determined by the chairperson.

Pros

1. The hearing panel can hear the claim over several days if necessary,
and then report its findings and recommendations to the full
commission.

2 . 5 The process is more informal than that of an ALJ, and allows the
commission to remain involved in the decision making process.

Cons

1. There is substantial controversy on the issues of a federal mandate
stemming from Section 504 and PL 94-142, and the sufficiency of
funding for the two state statutes. These issues may take several
days of hearing to resolve. This, of course, imposes a time
obligation on those commissioners who will comprise the hearing panel.

2. .The  hearing panel may reach a finding contrary to that which may
'ultimately be reached by the court in Huff v. Commission on State
Mandates.

D. Postpone the hearing on the claim, until the court has made a finding in
Huff.v.  Commission on State Mandates.

court and the commission on the 'i
PL 94-142 con,stitute a federal \ "I'

Pros

1. May avoid a conflict between the
.issue of whether Section 504 and
mandate,

2. Having a court determination on the federal mandate issue of Section
504 and PL 94-142 will simplify the commission's process on .
determining the mandate issue on this claim.

Cons

1. Delays the adjudication of this test claim. It is unknown how long
it will take the court to resolve the case of Huff v. Commission on
State Mandates. Presumably, appeals may resultom  any lower court
declslon  on this claim, and if so, it may be years before the suit is
final.

2. Presumably, the claimants do not want the claim continued for such an
indefinite amount of time, and may take legal action to attempt to
have the commission hear the claim in a more timely fashion.
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P R O C E E D I N G S- - - - - - - - - - -
--ooo---

CHAIRMAN GOULD: Item 9.

MR. LEHMAN: Item 9 is a discussion item on hear-

ing options for a test claimed,filed  by the County of Santa

Clara. The issues involved in this claim are complex and

difficult and may be impacted by-the Huff v. Commigsion

on State Mandates litigation.

Also, the/two statutes involved are funded. How-

ever, the Auditor General, in reviewing the sufficiency

of funding, was unable to determine whether or not these

two statutes in question were sufficiently funded.

Because of the incompatibility of this test

claim with the regular Commission hearing process, staff

is presenting the Commission with.a list of options on

how you may wish to proceed.

In addition, the Commission should also note that

its counsel cannot provide the Commission with legal advice

on this claim because of the possible impacts of the Huff

V. Commission on State Mandates litiation.

MR. BUENROSTRO: So he's not billing us for this

time. Right?

MR:DOBSON: As a matter of fact, Mr. Chairman,

I was going to excuse myself. I understand from the

Executive Director that the -- there is going to be no
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executive session -- I have been advised this is the last

item on the agenda, and I could just excuse myself and

absent myself, just so my sitting here in silence would

not be any indication I'm in a,position.

MR. BUENROSTRO: Well, we'll probably make him

leave, too, so it seems all right.

CHAIRMAN GOULD: Is that -- Mr. Eich?....

MR. EICH: That's -- that's really up, to the

counsel. There's no problem in doing that since he can't

provide us any advice.

I don't see any problem with the Chairman's stay-

ing to discuss the procedure, how to handle the claim.

CHAIRMAN GOULD: Paul, I think that's fine. If

you wanted to leave, or whatever, that's fine. That would

be your judgment on the case.

MR. DOBSON: Thank you.

CHAIRMAN GOULD: Great. Thank you.

We have someone present to make a presentation,
fso --

MS. CHAPMAN: Good morning, gentlemen. Susan

Chapman, Deputy County Counsel from the County of Santa

Clara.

The, Commission staff has set forth four alterna-

tives for how to handle this claim. The first is to hear

it at a regularly-scheduled meeting. The second is to
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assign it to,an Adminsitrative Law Judge. The third is

to assign it to a Hearing Panel composed of one or more

Commission members, and the fourth is to postpone the hear-

ing until the outcome on the court case of Huff v.

Commission on State Mandates.

We would ask that the Commissioners either hear

it at a reulgarly-scheduled meeting or assign ,it to a

Hearing Panel composed of Commission members.

This claim involves the cost of providing mental

health services to handicapped and disabled students, and

these are mental health services that are necessary in

order for them to take advantage of their free appropriate

education. I

Prior to July 1, 1986, the Department of

Education, through the local education agencies, was respon-

sible for providing ,these  services, and then the responsi-

bility was shifted over to the County ,Departments  of Mental

Health. ,

Now, this is part of a larger program. There's

federal law. It's very complicated and specific as to

procedures and requirements that say that if states accept

federal,funding  they must provide free appropriate public

education for all students, including handicapped students,

and they have to provide whatever supportive services are

necessary for those students to take advantage of that
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But note that this federal law does not mandate

that states adopt this program. They merely condition,

if'we see the funding on adoption of the program, so they

were just going to be looking at the procedural -- how

to go about it.

I implore you to reject the last alternative

of postponing the claim until the outcome of Buff versus

Commissioners for several reasons. One, as you can tell

from our claim, our costs are very substantial. Santa

Clara'County's  costs are over $3 million for one year.

I've heard a lot from a.lot of different counties in the

state. Everybody is very concerned about the costrof  this

program, so if we. waited until the outcome of Huff versus

Commissioners, that could take years, and then we would

still be faced with the long process of sitting through

in front of the Commission.

' Moreover, I think the issues are really different

than the issues in Huff versus Commissioners. I believe

that this does not involve a federal mandate. In Huff

versus Commissioners you have local education agencies,

and'in,this  case you have the County Departments of Mental

Health.

There is really nothing in the federal law that

would impose burdens of providing supportive services for
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education, imposing that responsibility on counties, as

opposed to the educational agencies who are -- who are

providing the education services.

And secondly, the argument that the federal

mandate fails constitutionally, as I think the staff report

tentatively suggests, this is an optional program, even

though there are substantial financial incentives for par-

ticipation, and it would be unconstitutional to -- under

the City of Sacramento v. State of California, to hold

that this is a federal mandate, because, as you know, the

Constitution definition of a federal mandate is that the

State is -- that the constitutional definition does not --

a federal mandate does not cover this if it's an optional

program, and this is an optional program.

so, on that basis, I think that we don't need

to wait until the outcome of Huff versus Commissioners.

I think that the issues, although they are diffi-

cult, are not so difficult that the Commission can't under-

stand them. The staff had raised the question about the

fact that the Auditor General was having a difficult time

determining the adequacy of funding, I think it's clear

in any event, even if funding would be increased through

the Auditor General's report, it's not going to increase

enough to cover our costs.

The reason the Auditor General was having a hard
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time identifying costs is they are looking at local educa-

tion agencies and trying to separate out mental health

costs from education costs. If a child is in some sort

of residential placement that provides 'education, along

with mental health services, it is hard sometimes to

separate those costs. We don't have a difficult time iden-

tifying our costs. We know what our costs are in connection

with this program, and so I think that the Commission will

not have a difficult time identifying our costs either.

CHAIRMAN GOULD: Comments from Members?

MR. SHUMAN:What's your position on the staff's

statement that the issues are difficult and complex and

would consume a substantial amount of time to fully address

these issues?

MS. CHAPMAN: I think that it certainly would

take more than one morning of the Commission's time.

MR. SHUMAN: Do you have any time estimate?

MS. CHAPMAN: Well, I have not appeared before

the Commission before so I'm not really sure how -- how

detailed information you would need to have me present.

MR. SHUMAN: Well, I'm inclined, then, to agree

with the staff that there would be a substantial consump-

tion of time, that having this Commission hear it doesn't

seem feasible.
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Panel doesn't appear to be any brighter, because I person-

ally do not have time, having other duties to

There's a question, also, of whether anyone from

the Department of Finance could participate on that panel.

Therefore, it seems to me that the -- further, I do agree

that waiting until the outcome of the Huff v. Commission

case doesn'tseemto be a very appropriate option because

of the time involved.

As everyone knows, litigation can take several

years, and you want this thing put on the back burner,

and the record will be lost, and the

issue becomes cold.

It seems to me that probably the best approach

would be to have this referred to a Hearing Officer so

it can be handled expeditiously, and with the least burden

on the Commission, and with the greatest opportunity for

the -- for the Claimant to fully present their

and arguments.

MS. CHAPMAN: Our concern about that is a hearing

before a Hearing Officer or Administrative Law Judge would

be time-consuming and expensive, and we would for that

reason prefer it be heard by the Commission.

CHAIRMAN GOULD: Okay. Mr. Buenrostro?

MR. BUENROSTRO: Staff, have you employed an
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ALJ in the past?

MR. EICH: Yes. We've used Administrative Law

Judges on several claims.

MR. BUENROSTRO: What would you estimate the

time to be to do that?

MR. EICH: I would say at least four months.

That's probably very conservative, actually. Probably

longer than that on some of them.

MR. LEHMAN: I don't -- not necessarily four

months of hearing.

MR; EICH: No.

MR. LEHMAN: Maybe one to three days of hearing,

and then usually an Adminsitrative Law Judge takes 'every-

thing under submission, and then renders a deciison within

a month or two.

MR. EICH: It usually takes a -- we usually'have

to schedule at least two months ahead of time with them,

also, in order to have the judge's time,

MR. CREIGHTON: I take it, then --

CHAIRMAN GOULD: Mr. Crighton.

MR. CREIGHTON: I take it that it's unfeasible

for other members of the Commission perhaps to devote one

day to hearing this. I mean if that was the only thing

to come before the -- the Commission on that day, I take it

that'that  is -- because of your other duties, that that's
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CHAIRMAN GOULD: I think that would be difficult,

speaking for myself, and I'guess I have some. concern that

the timing may not be just one day, that it is a very com-

plex issue. We're talking about anextensive amount of

money, and I think you would find a large degree of

interest on the part of the counties to present their case

fully, which I think is appropriate.

MR. CREIGHTON: I have another question, then.

Now, we are going to be without legal counsel, of course,

for this, and I understand why. When this comes back to

us from the Administrative Law Judge, we are still going

to have to act upon that as a Commission, so we may' agree

with the Administrative Law Judge or we may not, and we

certainly are not going to have any legal counsel. That

is something that concerns me just a bit.

CHAIRMAN GOULD: Okay. Mr. Eich, is that a likely

scenario, that we would continue to be without counsel?

MR. EICH: The only other option available to

us is to hire private counsel for advice on this -- on

this issue, and that is something we could consider.

MR. CREIGHTON: The Administrative -- don't mis-

understand. I'm not questioning the competency of the

-- the Hearing Officer who would be assigned to this. I'm

sure he would do a very fine job.
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to end up here with us, no matter what he recommends to

USI and at that time we still don't have any legal counsel

when it does come before us as a body.

MR. SHUMAN: Well, since we have that situation,

whether we hear it, a Panel hears it, or a Hearing Officer

hears it, it seems to me that we would have that problem

no matter what.

At least with an Administrative Law Judge, we

do have an attorney that is hearing the matter at issue,

and then what the Commission decides to do is, of course,

another matter, but at least you have those legal issues

reviewed initially by an attorney who is a trainedb,Hearing

Officer.

CHAIRMAN GOULD: Mr. Burdick, you have joined

us.

MR. BURDICK: Thank you, Mr. Chairman and Members.

For the record, Allan Burdick with the County Supervisors

Association of California, and I just wanted to point out

a couple of things I think to the Commission. I think

Member Creighton brought it back, and that is the question

that eventually you are going to have to hear this claim,

and I think that you are going to probably find that you

are going to have to take a considerable amount of time

probably at that hearing to go through this particular
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case, particularly in light of the fact of the current

position of the Chair, I think, and the involvement with

this.

It's going to become very -- very complicated

in terms of the relationship of the,two cases, which I

think may be a bigger problem than simply looking at

whether or not this is a mandate or not.

I think the -- you know, looking at the

Administrative Law Judge process, our view of the process

is that it is becoming much longer than just a few months,

much more complicated and much more expensive. Fresno

County is an example now who is involved in a case. I

don't know how long that case has been going on. My recol-

lection is it's at least six months to datef and there

has not yet even been a hearing by the Administrative Law

Judge.

This particular case I don't think is as compli-

cated in many respects as that one may be, but I think

when you get a case that is of this nature, which is as

large and as important to all the jurisdictions involved,

I think that this is the kind of case that this Commission

and I think that the Legislature intended this Commission

to hear.

When the discussions on the creation of the

Commission on State Mandates were going through the
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1 Legislature, the question was if this is the exclusive

2 body that makes those determinations, and initially there

3 was some discussion should they have independent commis-

4 sioners, such as like in the Public Utilities Commission,

5 which was recommended by the Legislative Analyst, to make

6 sure that those people had the time and effort to hear

7 it.

8 I think the feeling was that in those cases that,

9 you know, there were -- that we're faced between -- with

10 this kind of magnitude between state and local government,

11 that the members would be and have up in this period of

12 time -- have provided the time to hear these cases.

13 Now, we have had other cases in the past that

14 have taken in many cases as many as three or,four hearings

15 to go through because the members at some point in time

16 in the hearing would send it back and say, we need more

17 information on this point, and for some reason we're not

18 in a position to make a decision until there was more evi-

19 dence, or to -- one of the parties had a chance to go back

20 and to investigate and to respond to the other party, so

21 there -- 1 think you're going to find that you are going

22 to have to spend a considerable amount of time with it

23 if it went to an Administrative Law Judge, and ,I think

24 that by doing that you're really simply, you know, delaying

25 the process and would be incurring a lot of additional
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expense at both the state and local level.

I don't think that this -- while it is a compli-

cated claim, it is -- it is not a super, highly-technical

one. As an example, we had one on infectious waste, which

dealt a lot of very complicated regulations and other things

to look at, and was very difficult to deal with and grasp,

and I think that went through the process, and that worked

very well.

I think this is a much more straightforward kind

of a determination of some issues which are going to be

difficult issues for the Commission to deal with, but are

much more mandaterpolicy  kinds of issues than they are

simply, you know, weaving your way through the -- some

technical aspects of the law.

so, as I say, it is going to have to come back

to this Commission, and I think that because of the magni-

tude and significance of this program -- let's say this

is -- this is not a small mandate. It is something that

is a tremendous amount of interest statewide on both sides

between the state and local government, that you're going

to want to spend the time to carefully analyze it, and

we would urge you to have this Commission or a panel of

this Commission hear this claim.

MR. CREIGHTON: Mr. Chairman, I would like,to

make one thing clear. I certainly don't want to come up

209



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

' 19

20

21

22

23

24

25

14

from Long Beach and spend any more time in Sacramento than

is absolutely necessary, but by the same token, if it were

necessary I perhaps couldn't do it in the month of February,

but I probably could in March.

If it were necessary for a hearing date to be

set perhaps in association with this regular meeting, say

on a Wednesday or the following day, Friday, or whatever,

I would be willing to do that and, you know, be ,here for

two or three days if it were absolutely necessary, to get

the thing through.

Now, if that's not feasible with the other members

of the Committee, I certainly will understand, but I am

rather inclined to agree with Mr. Burdick. I think'that

it's going to stop with us eventually, and if we are going

to have to spend a great deal of time to go over this,

even when it comes back from an Administrative Law Judge,

I don't know. I just suspect that we might as well get

it over with.

But on the other hand, if that is not the will

of the rest of the Commission Members., I certainly will

understand.

CHAIRMAN GOULD: Mr. Buenrostro.

MR. BUENROSTRO: Staff, have you -- has the

Commission employed a Hearing Panel in the past?

MR. EICH: No. No, this would be the first
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Hearing Panel, if that's --

MR. BUENROSTRO: Does the Commission have any

guidelines or regulations on --

MR. EICH: There are some regulations that deal

with assigning a Hearing Panel. The Panel can consist

of one or two members, and they are appointed generally

by the Chairperson, as required by regulations.

MR. CREIGHTON: I personally would not. favor

the idea of one member of the -- of the Commission acting

as a Panel. I think that in effect is just assigning one

member of the Commission to act perhaps in lieu of -- of

a Hearing Officer, and that person is not necessarily an

attorney. I think it would be placing that persongat  a

disadvantage.

I think that if two people could do it that might

be all right, or if the whole Commission wanted to do it,

if it could devote a special day to it, but I would not

want to see one member assigned as a Panel.

MR. SHUMAN: Well, as far as the Panel is con-

cerned, I think you're in the same situation then as with

a Hearing Officer. It would mean coming back to the full

Commission, and we would end up rehashing the whole thing

again anyway, so that doesn't get you any further along.

As far as the entire Commission hearing the mat-

ter, I wouldn't have any problem with that if it could
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~ be handled at a regular meeting, with some understanding

that it all has to be resolved in one day, or -- or pos-

sibly --

MR. CREIGHTON:, A day and,.a.half?

MR. SHUMAN: -- a day and a half, or something,

but if it's going to go on for two,;. three, four days, I

-- I just don't have that kind of time.

MR. CREIGHTON: Oh, no. No. I wouldn't want

that either, but let me ask you this, if this could be

done, and I would have to ask Mr. Eich.

Is it possible that you could put as many items,

we'll say, on the February calendar as possible to get

them over with, and then perhaps in the March calendar

perhaps devote that meeting to practically this specific

item, or is that the -- is that practical?

MR. EICH: It's not really practical, because

we need to set this item for hearing and ask for State

Agency recommendations on the merits and give them a dead-

line of eight weeks before whatever hearing we're going

to set it on to get the recommendations in.

Based on that, the earliest we could hear it

would be the April hearing. That would give the state

agencies a month to give us written recommendations.

MS. CHAPMAN: We have already received written

recommendations I think from the State Departments of
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Education, Finance and Mental Health.

MR. EICH: That's correct.

MS. CHAPMAN: They have responded, substantively.

MR. EICH: The -- 1 understand the Health and

Welfare Agency wants to -- is interested in the claim and

wants to issue a recommendation, also.

MR. BUENROSTRO: What does your April calendar

look like?

MR. EICH: Well, I'm trying to remember right

now. I know we have no items set for May at this point.

April I think we've got probably a half dozen, but we could

probably juggle those around if we need to.

CHAIRMAN GOULD: I guess I share some ofathe

same reservations regarding the idea of a panel appointed

by us, and I think that to delay things in relation to

the Huff versus the Commission is not feasible either

because of timing.

I think we are really down to a question of

whether or not this group can set the time aside from

its other duties to hear what is a very important case,

and I don't think any of us are diminishing the importance

of the case even by entertaining the idea of having an

Administrative Law Judge do the ,initial  review. ,

It seems to me that, given some uncertainty

regarding how long it might take to deal with the issue,
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and some reservation I know on my part and I think

Mr. Shuman's part, on whether or not we could devote an

extensive amount of time, I would be inclined to have an

Administrative Law Judge do the initial review, sort

through some.of the facts, and provide us a recommendation

to help frame the issue for the group.

And I frankly think even at that time we'll be

spending an extensive amount of time with it, but I think

it will help us in focusing our efforts best. That's my

personal view of it.

Yes.

MS. CHAPMAN: Gentlemen,. I don't think the big

issue will be on the facts. I think the issue, as,'

Mr. Burdick pointed out, will be more on the. policy .and

the legal questions, as -- I think the statutes are clear

about what they mandate. I think fundamentally it's pretty

simple as to what the county is mandated to do, and I think

that we can make all our efforts to present it one day.

MR. BURDICK: I'd like to just make one final

comment, and that is that, relative to the Administrative

Law Judge, I think actually, in terms of framing issues

for you' and reviewing the documents, your staf'f  is probably

better at doing that than the Administratiev Law Judges

are.

Our experience has been with most of them is
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1 that they are -- they don't understand the process. They

2 are new to it. They haven't been involved in the law,

3 and it takes them a long time to really get a handle on

it.

Your staff, I think, in this three years has

developed a tremendous amount of expertise in that period

of time, and it can now do a very good job of.identifying

those issues that need to come before you, so, not -- not

only on this claim but on others, at this point I think

is that --- our feeling is, and the members of some of the

county people I've talked to, is that'the Administrative

Law Judges -- that this is a whole brand new thing to them,
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22 Law Judge will give you as good a handle on a problem,

23 or at least the issues and -- and frame them as well as

they don't understand the process, they have to do &a lot

of research just to understand the law, the Constitution,

the process, and so forth, and that now that your staff

after three years, and most of the staff members have been

with you for that period of time, or mostof that period

of time, really do a very good job I think of being able

to sort through it and be able to identify the essential

issues that the Commission needs to deal with.

And so I -- 1 do not think that an Administrative

24 your own staff will.

That's my personal feeling, just for those of
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you --

CHAIRMAN GOULD: Mr. Buenrostro.

MR. BUENROSTRO: I would agree with your comments

on the staff's expertise, and reading their analysis I'm

concerned that you disagree with their framing of the issues

as both complex and difficult, and based on that believe

that if it's their recommendation that these are complex

and difficult issues, I have to listen to them very care-

fully.

I have some personal commitments, as does

Mr. Shuman and Mr. Gould, that -- or professional.commit-

ments, rather, that make it very difficult for me to spend

an extended period of time either as a panel member.or

as a Commission member hearing this specific. claim. I'm

not opposed to a panel, but I think that the Commission

is interested in doing the best job it can, and I would

agree with what both of you have said about the time commit-

ment, and the need to do a good job on it.

And I'm just very concerned that you -- I know

you agree that the staff is very competent, and when they

say the issues involved are both complex and diffi.cult,

that argues against --

MR. BURDICK: I guess it's a matter of, you know,

what is complicated or what isn't. I mean in the range

of these -- almost all of these issues tend to be
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complicated. I mean very few are not complex that we

deal with.

The difficult part I think is the part we would

underscore, and difficult in terms of the members, in

terms of making some decisions on -- in some areas, and

some of them may even be some new interpretations of how

you want to view mandates.

But, yes, there is -- there are very few in this

business that aren't complicated. I'm just -- I guess

it's just the-difference from a relative standpoint is

how complicated they are. I don't think they are of that

particularly really detailed, technically kinds of things

that you don't deal with on a day-to-day basis that--

you know, I'm not saying they aren't complicated, but I

think in -- in relation to the other issues you deal with

in this process, I don't think they are particularly com-

plicated.

MR. SHUMAN: Well, I'd like to hear Mr. Eich's

comments on that, as to the complexity and difficulty,

and whether he has some time estimate.

MR. EICH: Well, in my review of the claim, the

-- the claim is not going to be extremely complex factually,

as somearethat we send to an Administrative Law Judge.

I think there are going to be some important policy,deci-

sions that need to be made.
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On that basis, the Commission is going to have

to -- if they send it to an Administrative Law Judge,

carefully review the decision and precedent set down in

that decision, or carefully review it on their own if they

decide to hear it on their own at aafuture hearing.

As far as setting it at a future hearing, I think

we could set aside one day for this claim. At the end

of that day there is no doubt going to be some additional

questions raised, additional research needed, if a decision

is not made that day, and we could then set other hearing

time as ,required  in the future, thereby.not,  you know,

impinging .i.mp,inging on more than a day -- one day at a

time, not requiring several. I

MR. SHUMAN: W e l l ,if the issuse are not parti-

cularly factually complex, are they legally complex? In

other words, are these issues that are going to require

advice of counsel, and careful legal analysis or research?

MR. EICH: This would be speculation on my part,

really, as to the complexity legally of them, not being

an attorney.

In looking over the special education suit, some

of the same issues seem to be here as far as the federal

mandate issue.

The Board of Control had a great deal of diffi-

culty wading through the federal mandate issue on the
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I think a lot of the same issues are going to have to be

rehashed with the Commission, and they are going -- it's

not an easy issue to deal with, really. But as far as

the complexity --

MR. LEHMAN: Something that would complicate

this, also, is during the staff's development of the analy-

sis we willbewithout counsel on this claim.

MR. CREIGHTON: Then should we possibly consider

the retention of the services of special counsel who would

guide us on this?

CHAIRMAN GOULD: Well, you know, that -- that

makes some sense to me. I mean if we entertain the.idea

of dealing with the claim ourselves initially, that we

might want to include with that idea the idea of retaining

counsel to assist staff in reviewing the claim and assist-

ing us in dealing with -the issue when it's brought before

us.

MR. CREIGHTON: If this comes to --

CHAIRMAN GOULD: I would like to get Mr. Eich's

reaction to that, and that might be necessary.

MR. EICH: Well, as the Commission knows --

CHAIRMAN GOULD: If the complexity of the issues

are legally based.

MR. EICH: Yes. As the Commission knows, we,
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have counsel for the -- for the Commission in the Huff

versus Commission case. They have, as a result, become

somewhat familiar with the issues involved here. It may

be possible to amend our contract with them to obtain their

advice on this case.

MR. CREIGHTON: If this is going to come back

to us eventually to decide, I think we should have someone

here when we -- whether or not it goes to an Adminsitrative

Law Judge, I think eventually it's going to come back

to us, and I think certainly at that time we are going

to have to have someone here as. our legal counsel, and

I think it's very important that that be done.

My own personal preference, of course, is.that

we hear it as a Commission, and we have legal counsel to

represent us here when we hear it as a Commission. I under-

stand the thrust of the other members because of your busy

schedules, you perhaps prefer to send it to an Administra-

tive Law Judge, and if you do, that's fine with me. I

will vote "No" on that motion, but by the same token I

do feel that we should have legal representation here if

and when we eventually -- well, not if, but when we even-

tually review this.

CHAIRMAN GOULD: Any other comments from the

Members?

MR. BUENROSTRO: Yes. You have already said
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that you think the Huff versus Commission case is an impor-

tant part of this claim.

MR. EICH: Some of the same issues are involved,

yeah,' as far as on the merits of the claim.

MR. BUENROSTRO: I would wan to hear what the

Commission's counsei would advise about them being our

counsel on this claim. I think that possibly the plaintiff

in the case would want to talk to their counsel about the

advisability of the Commission retaining counsel in this

claim, because we may find that both counsels have a con-

flict.

I'm not sure, but I would want to talk to counsel

about that before we employed the same counsel for,this

case.

MR. EICH: Okay. Well, we can do that. We can

certainly discuss it with them and determine if there is

a potential conflict.

CHAIRMAN GOULD: I think that's a legitimate

question to be explored.

Mr. Shuman?

MR. SHUMAN: Well, I think that's a very good

point. It may be, because the present counsel in the Huff

case is going to be an advocate for one, can he really

.be ob,jective  and divorde'himself.into  an advocacy role

in a similarly dif'ferent case?
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MR. BUENROSTRO: Well, and his counsel may be

very concerned about him accepting that advice.

MR. SHUMAN: Right.. I still tend to .think..  that.L

if you're going to refer it to an Administrative Law Judge,

the Administrative Law Judge is an attorney who would be

capable of analyzing the legal issues, framing the issues,

and bringing some focus to it, and making it easier for

the Commission to deal with when it comes back to the

Commission. I still favor that approach, and I propose

to make a motion to that effect.

CHAIRMAN GOULD: Okay. Shall we entertain that

then as a motion?

MR. SHUMAN: I will move that this -- the hear-

ing on this test claim be referred to an Administrative Law

Judge to take testimony and legal arguments and to prepare

recommendations to the Commission.

CHAIRMAN GOULD: All those in favor of the

motion?

COMMISSION MEMBERS: Aye.

CHAIRMAN GOULD: All those opposed?

MR. CREIGHTON: No.

CHAIRMAN GOULD: The motion is adopted. Thank

you.

(Whereupon, the hearing on Agenda Item 9 was

concluded.)

---ooo---
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REPORTER'S CERTIFICATE

THIS IS TO CERTIFY that I, Madonna M. Kushen,

Reporter, have duly reported the foregoing proceedings

which were held and taken in Sacramento, California, on

Thursday,,the  28th day of January 1988, and that the

foregoing pages constitute a true, complete and accurate

transcription of the aforementioned proceedings.

I further certify that I am not of counsel or

attorney for any of the parties to said hearing, nor in

any way interested in the outcome of said hearinq.

Madonna M. Kushen, Reporter

223



224



1149

MINUTES

COMMISSION ON STATE MANDATES
January 28;  1988

10:00 a.m.
State Capitol, Room 2040
Sacramento, California

Present were: Chairperson Russell Gould, Chief Deputy Director, Department of
Finance; D. Robert Shuman, Deputy Controller, State Controller's Office;
Robert C. Creighton, Public Member. Absent was Huston T. Carlyle,  Jr.,
Director, Office of Planning and Research.

$e;;  kelng a quorum present, Chairperson Gould called the meeting to order at
.. . .

Item 1 (Minutes) was continued to later in the hearing when an appropriate
quorum would be present to consider the item.

Member Fred R. Buenrostro, Representative for the State Treasurer, arrived at
the hearing.

Item 2 Amendments to Parameters and Guidelines
Chapter 1111, Statutes of 1985

CHAPTERS ADDED:
Chapter 51, Statutes of 1984
Chapter 177, Statutes of 1985
Chapter 249, Statutes of 1986
Missing Person Reports

There were no appearances and no discussion on this item. Member Creighton
moved adoption of the staff recommendation. Member Shuman seconded the
motion. The vote was unanimous and the motion carried.

Item 1 Minutes

There now being a quorum on this item present, the Commission on State
! Mandates considered the minutes of the October 22, 1987, hearing.

Chairperson Gould asked if there were any changes or objections to the
minutes. There being no objection, the minutes were approved.
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Item 3 Proposed Statewide Cost Estimate
Chapter 566, Statutes of 1974
Patient Aftercare Plans

Staff explained to the commission that this cost estimate was developed by the
claimant, County of Fresno, in cooperation with the, County Supervisors
Association of California, However, because Chapter 566, Statutes of 1974 is
a pre-1975 statute, state reimbursement is not constitutionally required.
Consequently, .-the claimant had a very small response to its statewide cost
estimate survey. Because of the limited response, and because the statute
predates 1975, staff did not conduct another survey.

Paul Robinson, representing the County of Fresno, stated his concern that if
the commission were to adopt the cost estimate presented by staff, and an
appropriation is received, there will probably be a deficiency in the fund as
all counties begin to submit reimbursement claims.

Allan  Burdick, representing the County Supervisors Association of California,
urged the commission not to adopt the proposed statewide cost estimate
submitted by staff, because the estimate only represented the costs of four
counties. Instead, Mr. Burdick suggested that the commission extrapolate from
the data submitted by the four counties into an actual statewide cost
estimate. Mr. Burdick explained that this was not unfeasible as the four
counties that submitted cost information are representative of small, medium,
and large counties.

The Executive Director stated that after review and the testimony presented,
he recommends the commission continue this item so staff can conduct a survey.

The commission expressed reluctance toward extrapolating a statewide cost
estimate from information submitted by three counties. Member Shuman moved to
return the cost estimate to the commission staff, who would conduct a
statewide cost estimate survey of all counties. The vote on the motion was
unanimous. The motion carried.

Item 4 Statewide Cost Estimate
Chapter 1203, Statutes of 1985
Motorists Assist

Member Creighton moved to adopt the proposed statewide cost estimate. The
vote on the motion was unanimous, and the motion carried.

Item 5 Proposed Statement of Decision
Chapter 641, Statutes of 1986
Government Code Sections 54954.2 and 54954.3
Open Meetings Act

The-r-e  were no.appearances,*and  no discussion on this item. Member Buenrostro
moved to continue this item'for lack of an appropriate quorum. The vote on
the motion was unanimous., the motion carried, and this item was continued to
the February 25, 1988, hearing.
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Item 6 Proposed Statement of Decision
Chapter 850, Statutes of 1979
In Forma Pauperis

Member Creighton moved adoption of staff's proposed statement of decision.
The vote on the motion was: Member Buenrostro, aye; Member Creighton, aye;
Chairperson Gould, aye; Member Shuman abstained. The motion carried.

Item 7 Reimbursement Claim
Rincon Del Diablo Fire Department
Title 8, CAC, Section 3501-3509
Firefighter Safety Clothing and Equipment

Chairperson Gould moved the adoption of the amount recommended for payment by
the State Controller's Office. The vote on the motion was unanimous. The
motion carried.

Item 8 1985-86 and 1986-87 Fiscal Years
Deficiency Request from State Controller's Office

There were no appearances and no discussion on this item. Member Creighton
moved adoption of the staff recommendation. The vote was unanimous and the
motion carried.

Item 9 Discussion Item
Chapter 1747, Statutes of 1984
Chapter 1274, Statutes of 1985
Title 2, CAC, Division 9
Handicapped and Disabled Students

Staff informed the commission that this claim contained complex and difficult
issues, and that it may be impacted by the Huff v. Commission on State
Mandates litigation. Staff also informed tl%Z?ommission  that these statutes
-funded,  and the Auditor General has been unable to determine the
sufficiency of funding. Because of the incompatibility of this test claim
with a regular commission hearing, staff presented the commission with a list
of options on how the commission may wish to proceed.

Due to the possible relatedness of this claim to the Huff v. Commission on
State Mandates litigation, the commission's counsel, who-is a Deputy Attorney
General, excused himself from the hearing because of a possible conflict of
interest. The Attorney General's Office-is counsel to Mr. Huff in the
litigation.

Susan Chapman, representing the County of Santa Clara, summarized the issues
involved in this test claim. Ms. Chapman stated that--‘She did not believe that
this test claim would be impacted by the Huff v. Commission on State Mandates
litigation because the issues were different. Ms. Chapman t,hen, stated that
she would prefer the commission either hear the claim at a regularly scheduled
hearing, or assign the claim to a hearing panel. However, she did not care
for sending the claim to an administrative law judge (ALJ) for hearing,
because it is a lengthy and expensive process.

227



I.52
Minutes
Hearing of January 28, 1988
page 4

Member Shuman stated that he
required of the hearing pane 1
the test claim hearing until
litigation was adjudicated.
the claim to an ALJ for hear i

did not like the time obligation that would be
members, nor did he like the idea of postponina
the Huff-v. Comm
Member Shuma?i%
w3. The commiss

using an AL3 on this claim. Member Creighton
commission sends the claim to an ALJ, it will
time to decide in the proposed decision issue

.
$
i

Allan  Burdick, representing the County Supervi
stated that he he preferred that the commission hear this claim instead of an
ALJ. Mr. Burdick stated that the ALJ process is lengthy and expensive, for
both the state and the claimant. Mr. Burdick stated that he believed that
this was the type of claim that the Legislature had intended the commission to
hear and he did not believe it was appropriate to send such a claim to an ALJ.

Member Creighton stated that he was willing to sit on a hearing panel in order
to decide on this claim. Member Buenrostro inquired on whether there were any
regulations on the appointing of a hearing panel. Staff informed the
commission that the regulations on appointing a hearing panel stated that the
commission chair could appoint a hearing panel of one or more commission
members. Member Creighton stated that he did not approve of a hearing panel
comprised of one commission member. Other commission members agreed and
stated that a hearing panel of one member would be burdensome on that member
and would not be significantly different than sending the claim to an ALJ.
Chairperson Gould expressed his preference on assigning the claim to an ALJ
for hearing.

Mr. Burdick stated that the commission's staff tias the expertise to deal with
a claim such as this one, and the counties would much prefer that the claim be
handled by the commission staff because of their expertise and knowledge on
these types of claims. Member Buenrostro agreed that the commission staff has
a great deal of expertise in analyzing test claims; however, the commission
staff has also stated that this claim is difficult and complex, and as
commission member, he is inclined to heed such a statement by staff. The
commission then continued discussion on whether the claim should be assigned
to a hearing panel or an ALJ.

Member Shuman moved to send the claim to an ALJ for a hearing on the merits of
the claim, and to have the ALJ develop a proposed decision for the commission
to consider for adoption. The vote on the motion was: Member Buenrostro, aye;
Member Creighton, no; Member Shuman, aye; Chairperson Gould, aye. The motion
carried.

With no'further items on the agenda,
at 11:05 a.m.

Chairperson Gould adjourned the hearing

ROBERT W. EICH

ssion on State Mandates ' ...J
lalned  that he would rather send
on then discussed the, merits of
noted that even if the
be without counsel when it is
by the ALJ.

sors Association of California,

Executive Director
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S T A T E  O F  CALlFORNld G E O R G E  DEUKMEJIAN,  Governc.

COMMISSION oz  viz  MANDATES
1130 K STREET, SUITE 1150
p ‘XRAMENTO, C A  9 5 8 1 4

)  323-3562

February 18, 1988

Karl S. Engeman
Administrative Law Judge in ChargeOffice of Administrative  Hearings I
501 J Street, Suite 230

i,,"..--..,."-',',,'-.",,,,,".  .,I,.  ,,..,.-,-__.  ul-
--li-‘cI ,,~1 ,,_..  "mU1.IY-,.l...C1,,~U"-

Sacramento, CA 95814

Re: Claim of County of Santa Clara
Chapter 1747, Statutes of 1984
Chapter 1274, Statutes of 1985
Title 2, CAC, Division 9
Handicapped and Disabled Students

Dear Mr. Engeman:

The enclosed test claim has been scheduled for hearing on May 10 and 11, 1988,
at 9:00 a.m. before an administrative law judge of the Office of
Administrative Hearings, 501 J Street, Room 220, Sacramento, California. This
test claim from the County of Santa Clara seeks a finding that state-mandated
costs were created by implementation of Chapter 1747, Statutes of 1984 and
other subsequently enacted legislation, and regulation, impacting the
provision of mental health assessments, case management, and treatment for
children who are residents of the county. After a review of the submittals
from all of the interested parties, the commission determined that it would be
in the best interests of all parties if this claim were heard by an
administrative law judge.

The Commission on State Mandates requests that the following issues be
addressed in the decision as well as any others deemed appropriate by the
administrative law judge:

1. Does Chapter 1747, Statutes of 1984; Chapter 1274, Statutes of 1985,
and Division 9, of Title 22, of the California Administrative Code mandate
counties to implement a new program or higher level of service in an
existing program within the meaning of Government Code Section 17514 and
Section 6 of Article XIII b of the California Constitution?

2. Do the statutes in question implement a federal mandate, specifically,
Section 504 of the Rehabilitation Act of 1973, and Public Law 94-142?

3. Has the claimant incurred unreimbursed costs, from state or federal
funds, as a result of any activities mandated by these statutes and
regulations?

4. If the statutes in question are found to require a new program or
higher level service, do the affected local entities have the authority to
levy service charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service as discussed in Government
Code Section 17556(d)?
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5. Do any of the other provisions for denying a test claim, as set forth
in Government Code Section 17556, apply to this claim?

Copies of all of the relevant material contained in this office's file on this
test claim are enclosed herein and include:

a, the test claim filed by the County of Santa Clara

b, pertinent statutes submitted as attachments to test claim

c. recommendation of the Department of Finance, dated November 30, 1987

d, recommendation of the Department of Mental Health, dated November 30,
1987

e. recommendation of the Department of Education, dated November 24, 1987

f. rebuttal by the County of Santa Clara, dated December 16, 1987

g. Report by the Auditor General entitled "A Review of the Costs of
Providing Noneducational Services to Special Education Students"

h. a supporting declaration from the County of Riverside

i. a letter of support from State Senator Rebecca Q. Morgan

If further information is needed by your staff regarding this matter, please
contact me at 323-3562.

Sincerely,

SRL:do:0165s

Enclosures

cc: Jim Apps, Department of Finance
Glen Beatie, State Controller's Office
Phil Bird, Attorney General's Office
Steve Shea, Legislative Analyst's Office

VSusan  A Chapman, County of Santa Clara
Lynn Whetstone, Department of Mental Health
Robe.rt  W. Agee, Department of Education
Barbara Hooker, Health and Welfare Agency

#Allan  Burdick,  County Supervisors Association of California
I/Andrea Hix, David M. Griffith & Associates, Ltd.
Paula Jesson, City and County of San Francisco
Samuel Brandt, County of Orange
William C. Katzenstein, County of Riverside
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S&E  OF CAUFOFWIA

COMMISSION ON STATE MANDATES

1
TEST CLAIM  FORM FOR  0 FFICE  L/S&  ONL Y

cl.*IY  NO.

( S u b m i t FOUR COPIES OI  ALL AnACHMENr?l, 2?-/7--97 ,I um-f/c;7k;;;7,

LHtllT7  *“,llrnkO  cum ,.. . . .

COUNTY OF SANTA CLAkA' " L
SE”?  fORM  AND AmACHMENTS  TO:

~OMMI&ION  O N  STAfE MANDATES
CoHlrCT P’C”‘ION  ram  9ULSrlONO  on CLCW/ y.rrpnc  no. ? 025  P STRER.  ffgou  177

, SACRAt.lElilTO.,CA  958  14
(9  161 323.3562

SUSAN A. ,@lAPMAN 1 , (408 ),299-2111
LOOllLIS

OFFICE OF THE COUNTY COUNSEL
70 ,West Hedding Street, 9th Floor, East Wing
San Jose, CA 95110

#~~"CSLNf*rt"L  cw3*nsunan  ro eCharlnC0

C S A C ‘ ./
f.  STATUTE IOF?)  EXECUTIVE ORCJEP  ALLEGED TO CONTAIN  M,~,N~ATE

Chapter 1747, Sta,tutes of 19'84; C~h:apter 1274, S'catutes of 198.5
Title 2 Cal-i'f'ornia Administra,tive  Code Di$sion 9 I ,,' -

, ,. r

II. THE FOLLOWING ,</USTBE  PROVIDED WITH THE CLAIM

A. A COPY  of  the chaptered bill or executive orderwkkh  &ntains  the alleged mandate, specifically identifying the statutes
and secrions  alleged to conrain  a mandate.

) .
E. Identify state ckatitutional  provisions, f&kal  &/utes  or executive orders and/or court decisidns  that impact the

alleged mandate.
./ ,

I, ,,(“) ..‘.

C. Attach narrative which describes in  detail the alleg&d  mandate&activities. Include a’describtion  of what was required
Prior  to the enactment of the alleged mandate, what the alleged mandate requires and how anY  inoreised level  of
service  or new progr,a,n  was incurred,,I

If the narrative describing an alleged  ‘mandate involves  -m&b  than discussion of stitutes  of r%QulatiQns  or legal
argument and utii/zes  assertions or re&ese’ntations  of fact, sucn  assertions or representations must-be supportedby
testimonia!,  or d$cum‘e&ry  evidence wt&h”.+hall  be submitted’with  the claim, Ail documentarv  edidence  must-be
authenticated by’declaraijons  under’oenaltvof  oerjurv  jigned  k~qj&ori,s  who are acithbiked  Or COmOeIent  to do so i+$.

t h e  b a s i s  f o r  a‘tirh;&/zation  o r  &moatence  mu& b e  s t a t e d  i n  t h e  declarorionk . a !‘l’
.: : .- -

‘( , ; ,. ,

0. Attach a statement kactuaf  and/or estimated  costswhich’result  iroin  the alleged mandate. identified by funeion  and
fisca’l  y e a r . ‘, -.,

:jt ,, , ’‘.  ( I’ - , , ”. I. ,’
t_  : ’ ‘I

_ IMPORTPNT  NOTE: Test claims will be returned to the claimant if any of the preceding elements or attached documents
are iilegtble.  missing or incomplete. .

, ..  .’ .,_  .-.

f:.>,  ‘,:‘  .,,I _/  . ? I., ,,  ‘..,,,,

111.  CERTlFlCATlON  . -,  : :/ _k ! i’  .  .

. 1 11,  8 i I

f rCH(q  hder  pirro/r~l~  &kJri~ur,t*  rhol;heJmp?;& akd  f/t?  ~&~hmsntr  WC  wur  and  &rpcr  .J/&$  own ibnowk/gr.
.,

, J1?-!.,  , .,’

231



*.
COUNTY .bF SANTA ‘CLARA

‘.
I, ; . , . I T.&id‘: Claim,-

%’ Chapter 1747,
.--.

Statutes of 1984,
Cha ter 12741

and .)
Title-2 Caiifornia Administrative Code Division 9 -(

.

Menta.1  Health Services to Handicapped and Disabled Stu:den.ts

This is a test claim of the-‘County of Santa Clara. f”or
reimbursement of the costs of the services mandat\ed  by Chapter
1747, Statutes of 1984; Chapter 1274, Statutes of 1985; and Title
2 Cal-if-ornia Administrative Code Division 9, relating to-the
provision of mental health services..for  handicapped children, for
Fiscal -Year 1986-87  in, the amount o’f $3,081,000, s,ubmitted  in .
accordance with the provisions of Revenue and Taxation Code
Section 2,2.31 and Government, Code Division 4 Pa.rt 7.

I. B’acksround

Federal law requires states which receive grants-in-aid
under theE.ducation  for All Handicapped Children Act to have in
effect a plan to provide ail handica’pped,chi.l,dren  a free, /
appropriate, public education, including the provision of related
services necessary for chi.ld,ren to take advantage of their
education. - ,_

Section 2 of Chapter 1218, Statutes of 1980 added Chapter
24. to the ,Government  Code (renumbered, by Chapter 714,.  Statu,tes of
1981 as Chapter 25). This est,ablishe,d  the ,Lyegfslaturets  intent ,.to
assure receipt of federal funding, including the funds available’
for,  service,s  to handicapped chi,ldre,n., Then  respo.nsibiiity.fd:or
supervising education and related services for”h,andicapped
children specifically required pursuant to the f’ederal ’
requirements was delegated to the Superintendent of Public
Instruction. Title .5 California Administrative Code Divis,ion.3,
commencing with Section 3000, established the responsibilities, of
the local educational agencies with respect to the assessment of,
and provision of special education and related services to

’ handicapped childr’en.,:-,. >
. . ..n I /

.
.,. ),

Prior to the passage of Chapter 1747, Statutes of 1984,
local educational agencies were.,  respons.ible  for-,,  the assessment and.
provision .of>.mental  health ,services  for handicapped chil.dren  who’
needed mental health services in order to take advantage, of their
individualized education programs (IEPs).,.The  County did not
provide individualized education program assessments, or case
management f-or children placed f>ut-of,-home  pursuant.. to ,.,_,
individualized education programs. With, the passage‘.of Cha’pters
1747,;  Statutes of 1984, -and Chapter 3.27‘4,  Statutesof.  ,1985, ,and,.,b-,,.;
the implementat,ion of Title 2 California Administrative Code.“,  -.: iii  ,I:: ._ SI.
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County of Santa Clara Test Claim
Mental Health Services to Handicapped and Disabled Students
Page 2

, , :/ !
Division 9, the Mental He,alth  Bureau of the County of Santa Clara
must provide mental, health assessment, case management, ‘and

‘1:
.:

treatment for these children who are-residents of the ‘County;

II.’ Nature of the.Mandate

Chapter 1747, Statutes of 1984 added Chapter 26 to Division
7 of Title 1 of the ,GovernmentCode, and amended Section 11401 of
the Welfare and Institutionsdode. The iegislation provided that
psychotherapy and other mental health assessments\for  children
with suspected handicaps shall.be conducted by qualified mental
.health professionals a’s specified fin regulations developed- by the
State Department of Mental Health.- Government Code Sections
7572(c) and 7576. The legislation provided that a representatfve
of the county menta.1  health department shall be included on a
child’s individualized education program team if the child is
classified as seriously emotionally disturbed and the
individualized education, program recommendation includes
out-of -home lplacement  . Government Code Section 7572.5. The State
Department of Mental Health or de‘signated commun’ity  ,me‘ntal, health
service shall be responsible for the,.,  provision of psychotherapy or
other mental. health ‘services, i f  ‘the.‘services  a r e  necessary.in a  _ ,’
disabled 1 child Is  iadividualize&aduCa’tion program. Government
Code Section 7576’. Parents shall not be liable for the cost. of
therapy. Gover-nment Code Sedtion  7582.

Chapter 1274, ~S’tatutes~ of 1985 amended Chapter ,26 of
Division 7 ‘of Title -1 of ‘the Government Code, and amended Sections
5651, 10950, and 11401 and add,ed  Cha.pter  6 to’Part’ 6 of Division 9
of the Wel-f  are and l Institutions ,Code. This legislation” designated
the county mental health agenc!y  as case manager f,or seriously
emotionally disturbed children for whom out-of-home placement has
been recommended. Government Code Se’ction  7572,5(c)(l). The
county. mental health a:gency, may delegate this responsibility- to
the county welfare depa.rtmewnt, but -the  county mental’ health
agency remains financially responsible. Government Code Section
7572.5(c): The p’erson  who.conducts an assessment must attend the
individualized education program  team ineeting if requested.

‘Government Code Section 7572(d)(l). Parents shall not be liable
for the costs of mental health assessments or 24-hour out-of-home
care for seriously emotionally disturbed children. Government
Code Section 7582; Welfare SC Institutions Code Section 18350.

New Division 9 (Chapter 1, Articles l-9, Sections
60000-60610) of California Administrative Code Title 2 was filed
December 31, 1985 effective January 1, 1986, and refiled June 30,
1986. These regulations make clear that the local.mental health
agency shall be responsible for the mental health assessments, and
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shall be,financially responsible for provision of mental health
services included in an individualized education program,
regardLess*.of  whether the services are,delivered  directly by the , . . .
agency or by contract. Title 2 California Administrative Code
Section 60020. The loc,al  -kental health program shall be
responsible for reviewing the educational information, observing
the student in the school. environment’if necessary, determining if
mental heaith assessments are needed and, if assessment is needed,
preparing a written assessmen.t.
C o d e  S e c t i o n  6 0 0 4 0 .

T,i.tle  2  Cal i fornia Administrative ’

Subsequent’legislation (Chapter L86,  Secti.on 2.00, Statutes
of 1986,; Chapter 1333, Section 3, Statutes of 1986) for Fiscal

_.
Year 1986,87 allocated $2,000,000 to the State Department of
Mental Health for asssssme,nts,  treatment, and case management
services, and made available for transfer from the, State
Department of Education to the State Department of Mental Health
an additional $2,700,000 for- assessments -and mental health
treatment services. Of these amounts, $222,955 has been allocated
to  the  County  o f  Sa,@a  Clara.  .A

As a res,ul.t  of this legislation, “the County reviews
educational information, determineswhether, assessments are
necessary, assesses the mental health needs of referred
individualized education program children with suspected ,
handicaps, prepares written assessments, attends.individuaiized
education program team meetings as :a team member if the.,chi’ld  is
serj.ously  emotio.na,lly  disturbed and residential placement is
recomme,nded by any team member, has, the person ,tiho performed the
assessment present at team meetings if requested, conducts mental
health treatment for children for whom.such  treatment is ,i
recommended in individualized education programs, contracts,with
and provides the financing for mental heal,th treatment. by private
contractors;,and:acts  as case,manager  for seriously emotionally
disturbed ,students  in  out -o f -home p lacements .

..
-The County’s cost of- providing mental health assessments,

case management, and treatment for Fiscal Year 1986-87.are  set
-forth in the -following schedule.
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Assessment 'and Case Management

Salaries

Services & Supplies

Overhead '

Subtotal

Treatment

Treatment prescribed in IEPs
for children assessed prior
to October .30,-  1986: _

Day Treatment
($93 x 37,237 units)
202 children

Medication Monitor.ing
. ($66 x 86 units)

8 children

Individual Therapy
($87 x 3069 units)
72,children

Group.Therapy
($55 x 1364 units)
29 children

$ 127,000
'.

16,000

21,000

$ 164,000

$3,463,000

' 5 , 0 0 0

267,000

75,000 1.'
Estimated cost for*treatment
for children assessed after
October 30, 1986:

Estimated Additional
($1,000 mo. x 6 mos.)
25 children 15.0,000

Subtotal
Medi-Cal SC Insurance

$3,960,000
( 820,000)

Net Treatment Cost $3,140,000

Total Program Cost 3,304,ooo.
Less Appropriation ( 222,955)'

Estimated Net Cost $3,081,000.
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The estimated total net treatment cost of $3,140,000 for
Fiscal Year 1986-87 includes the cost of individualized education
program-mandated treatment for children previously known to the
County mental health system, as well as the cost of treatment for
children new to the County Mental Health system, allocated as
follows:

Estimated cost of treatment
for children known to the
County mental health system
prior to FY 1986-87

‘(215 c h i l d r e n ) $2,950,00’0”’

Less : Medi-Cal,,  & Insurance

Estimated net treatment
cost (old cases)

Estimated cost of treatment
for children new to the
County mental health s,ystem
in FY 1986-87 (121 children)

Less : Medi-Cal & Insurance

Estimated net treatment
cost (new cases)

Estimated total
treatment cost

(611,000)

$2,339,000

$1,010,000

(209,000)

SOI,

net
$3,140’,  000

Children known to the County mental health ‘system prior
Fiscal Year 1986-87 had received some mental health services. in to

prior years from either the County or County contract providers.
These services did not necessarily satisfy*the,  recommendations of’
the individualized education programs of those,-children.  as the

‘County was not required to provide the service specified in L.
individualized edu,cat%on  programs. Children -tiho’  had
individualized education ,programs  which recommended mental health
services were treated no differently from other children receiving
mental health services.
regarding who to treat,

The County made,  clinical decisions
and what treatment to provide.’ Childrenwere not necessarily seen as often as r-equired by their

individualized education programs. The focus of therapy was on
the global mental.health needs of the children, not the needs as
they relate to the ability to, benefit from a free, appropriate,
public education.
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., ;.
_  _ ‘1.

The effect of Chapter 17.47, Statutes .of 1984, Chapter 1274,
Statutes ‘of 1985, and Title 2 California.Administrative  Code
Divis ion  9  is  to  ,give  the  h ighest  pr ior i ty  to, ind iv idual ized
education program treatment; If mental health resources are
insufficient to meet the ,needs of the community immediately,
treatment required by individualized education programs must
continue to be provided; Pat ients  with more  acute  i l lnesses ,  but
without individualized ed‘ucation  programs--including children--may
be placed on wait ing l ists . The County previously had .the
f lex ib i l i ty  o f  pr ior i t i z ing  treatment  or  reduc ing  the  leve l  o f
mental health services below the level required by individualized
educat ion  progr,ams. The  County  has  lost  th is  f l ex ib i l i ty ,  as  the
leg is lat ion  mandates  that  the  County  priovide  menta l  heal th
services.pursuant  to  ind iv idual ized  ,education  programs,  ,regardless
of  the  sever i ty  o f  the  mental  condi t ion , and regardless of. funding
l imitat ions :

The  leg is lat ion  impacts’the  County ’ s  t reatment  qf ch i ldren
pursuant to individu,alized.education  programs in another,way as
well . Pr ior  to  Fisca l  Year  198,6-87,  fees  were  charged in
accordance  with  theeresponsible  party3  abi l i ty  to  pay , .  regardless
of  ,whet’h.er  the.services  rendere.d  were  required  by  an
individualized, education, program. :The  pa-rents  o f  ,,individual
pat ients  were  l iable  for  the  costs  o f  mental  health  care  under
Welfare SC Institutions Cod,e  Sections ,5716  and 5718, as determined
under the UMDAP program. If a childwere  covered by insurance,
the parents were required to submit insurance claims;

.With  the passage of, Chapter 1747, Statutes of 1984 and
Chapter 1274, Statutes of 1985, the County may not charge parents
for  the  services  rendered. Further, as  th is  l eg is iat ion  br ings
the  mental  heal th  serv ices  withi,n  the ,  ambit  o f  fe.deral Educat ion
for All Handicapped Children law,‘the County has lost 1
substant ia l ly  the  ab i l i ty  to  require.parents  to  submit  insurance
claims for the rendered,. services. With,regard to IEP children who
rec,eived  mental health services in ,prior years and who continue to
receive individu.alized  educ,atj.on  program-mandated mental health
services , this has resulted in an estimated revenue loss of

’ $66,000 in patient fees and third party insurance for Fiscal Year
1 9 8 6 - 8 7 . ,

In addition, in  pr ior  years  school  d istr ic ts  part ia l ly
funded, County co,ntract  provi,ders  who provided individualized
education program service.s. In Fiscal. Year 1985-86;. County
contract  providers  rece ived $204,000 from school  d istr ic ts . The
County providersnow look to the County alone to provide all the
funding.for  treatment pursuant to individualized education
programs. The estimated loss in revenue, from this’source is
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$212,000 (~$204,000 plus a’cost of living increase o’f 4%).
Additionally,. the County asserts that it had the option in prior

“A,,:. , ’
,;  ,:i :.!

years of ‘billing -school, dist’ricts  for .menta’l health-services .., , / Y
provided pursuant to individual-ized education programs. A s  t h e
County is now responsible for providing”these services, thi,s is’ no
l o n g e r  a n  opt,io-n. ,’ I%: ,_

1,,
Prior to 1986-87, the County provide,d  no ,financial

contribution for mental health services rendered by providers
other than the County, County ‘contract providers,, o,r  state
hospitals. Under Chapter ,‘1747, Statutes, of 1984, Chapter 1274, ;’
Statutes of 1985, and Title’ 2, Calif,ornia  Administrat ive  Code ,  :
Division 9, the County may ‘be’  required ‘to pay for ,mental  health
services. rendered by private therapists ‘as well.

Chapter 17’4.7 , Statutes of 1984, Chapter 1274, Statutes of
1985. and Title 2, California Administrative Code, Division 9
clearly impose>  on the’ County- of, Santa ,‘Clar’a’ a mandate as defined
in Government. Code Section 17514(a). As a resu’lt  of’ this mandate,
the County of Santa, Clara will incu,r’  estimated Wnreimbursed‘  costs
for Fiscal Year 1986-87 in the, amount ,of  $3.,‘081,000  for the ” -
assessmentr case ma‘nage,ment,,  and’ treatment o’f handicapped ch’ildren.‘~
p u r s u a n t  t o  i n d i v i d u a l i z e d  e d u c a t i o n ,  p r o g r a m s .  ~ ’

.* ; , .!. ‘,
‘/ III.’ Federal Statutes

’ 1 .,
The Education .f or All ;Handi.capped  kildre’n Act ( ItEHA1t)

20 U.S.C. 51401 et seq., provides that a state must, in order‘to
receive federal grants-in-aid under the  Act; have in effect, “a
policy that assures all handicapped childr‘en  the”right to’ a free
appropriate public education. I1
appropriate, public .educationtf

20 U. S. C. §,1412-(  1) 2 “Pr’ee.-,:
--requirek ‘ “that  special’ ‘education and

related services, are providkd  ‘at pub’licl  expense,,-under :public
supervision and direction, ‘and without charge. ,20’ V.S.C.  :..
§1401(‘a)‘(1:8)  t 20 U. S .,C.  gl412  (2~) (C) .”  Relat’ed.  ‘service’s include
counseliag and ::spsychologic-a,l  -services ‘,as may .‘be  required to assist
a handicapped child to, benefit,-from. special’ educatidn.:i’ 20 Uii3.C~.
51401(a) (L7): I.i.., ;,--/

A state choosing to partic’ipate in the Education for All
Handicapped Children program must submit a plan setting forth
policies,., procedures and”  pr.ogram d-escript’i,ons. 2.0 u..s.c.  §1413.
Federal gr’ants-in-aid received by’ a state a.re  allocated to .,local
educational agencieb,  and’ intermediate edu,ca‘tional  units.
20 U. S.C. 814,11(d). Federal! law ‘does not provide ‘for ‘an
alloc,ation of t,he  grants-in-acid  to ~~~l’ocal  me,ntal  ‘health agiencie’s.
However, since :California. has .:&osen to. ‘de’legate to .counties  the
responsib i l i ty  for  providing.Education for  Al l  Handicapped
Children mental health assessment., case management and treatment,
local mental health agencies must comply with federal law.
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IV. Cost Recovery,
“.$j,.  ,;,g  : ”*, , .,;;‘i$/..j,  .r.:“c.L” , ; .rtj!,  :/:

Chapter 1747i Section 5, Statutes of 1984,states: t
, ..; :t;-;  :;$,.:.v‘. .,,.  ,..:!!‘,,  s,‘:’

. . ;

Notwi’thstanding  Section 6 of ‘Article *XIIIB  of the
:.,;,,,

California Constitution and Section 2231 or 2234 of
the Revenue and Taxation Code, no appropriation is
made .by this act for the purpose of making
reimbursement pursuant to these sections. I t  i s j,,
r.ecognized, however,,.,:, that a local ,agency  or school ,“I::
district may pursue any remedies to obtain I,‘.
reimbursement available to it under Chapter 3 ,,- IL
(commencing with Section 2201) of Part 4 of
Division 1 of that code. -,

Chapter 127.5, Section 17, Statutes of 1985 states:

,Reimbursement  t o  l o c a l  a g e n c i e s  a n d  s c h o o l  ) ’
districts for costs mandated by the state .pursuant

s to this act, shall-be made pursuant to Part 7.
(commencing with Section 17500) of,Division,  4 of
Title 2 of the Government’ Cod,e  and, i.f the

‘,

st.at.ew,i.d.e  cost;: of the claim for reimbursement does
,not  exceed five hundred thousand-,dollars
($500,000). shall be made from the State Mandates

‘Claims .Fund  . ‘,

The County’s share of the funds appropriated,.by  Chapter
1133, Statutes of 1986 for Fiscai Yeaz 198:6,-87. ,is $222,955. cost
recovery from the federal portion’ of Medi-Cal reimbursement; and
from third party insurance reimbursement. for all’mental health
services rendered pursuant to individaalized  education programs is
estimated. to b.e  $820,000 for Fiscal Year 1986-87. The estimated
net cost ofi complying with the mandate,during Fiscal Year 1986-87, t
less the $222,955 previously allocated to the County’of Santa
Clara from the total appropria,tion,  is $3,.081,000.

,.The%.County  of Santa -Clara has only a limited remedy~
avail,able  to, it, as described in Government Code Sect-ion
17556(a)  (4),  *to “levy service charge,s, fe,es, or assessments
sufficient to pay for the mandated program or increased level of
service. II

Generally, pa’tients  or other responsible partiesare
charged fees for mental health services, determined by their
ability to pay.’ Welfare 6 Institutions Code Section 5716.
Insurance companies are billed for covered services. If the
services are for individualized education program tr,eatment,
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however, the services must be provided at no charge to the parents
regardless  o f  the ir  ab i l i ty  to  pay , and the ability of the County
to obtain reimbursement from parents’ insurance companies for
therapy rendered pursuant to individualized education program ,is
l imited. Parents may voluntarily agree to submit insurance claim
forms, but  may not  be  compel led  to  do  so  i f  i t  would  result  in  any
cost  to  them, such as  through a  reduct ion  o f  l i fe t ime benef i ts  or
an increase in premiums.- “Not ice  o f  Interpretat ion” ,  45  FR
86390-86391,  December 30, 1980; Bureau of Education for the
Handicapped Policy Letter,, 2 EHLR 211:361,  April 29, 1985.

Cost recovery from the federal portion of Medical
reimbursement and from third party insurance reimbursement from
voluntar i ly  submitted  *claims is  est imated  to  be  $820,000 .

There is no cost recovery from the state Medi-Cal program.
In Fiscal Year 1986-87, the County of Santa Clara has entered into

a  negot iated  net  amount  Short -Doyle  contract  with ’ the  State  o f
Cal i f orn ia , pursuant to Welfare 6 Institutions Code Section
5705.2(c ) . Under  th is  prov is ion : the  County  rec’eives  a  f ixed
amount of funding from the State in lieu of Short-Doyle Medi-Cal
and other.Short-Doyle funds. Welfare and.“Inst.itutions  Code
Sect ion  5705.2(f). Through this contract, the County agrees.to ~
provide  services  consistent  with the.,following  principles :

(1) A continuum of mental health services which are
required by statute and which are accessible and acceptable
t o  t h e  c o u n t y  p o p u l a t i o n :  ,
(2>  Mental  heal th  serv ices  which  are  cul tural ly  and
age-appropriate to the type, amount, and intensity needed
to maximize recovery; _.I  /
( 3 )  Mental  heal th  serv ices  in  the  least  restr ic t ive
appropriate environment available with due regard for
indiv idual  const i tut ional  r ights  and publ i c  sa fety ;
(4 )  Prompt  evaluation.and  care  o f  persons with acute
disabling symptoms, especially those considered dangerous
to  se l f  or  others  and persons  with grave  disabi l i t ies ;

-,(5) Cont inuity  o f  care  and treatment  for  persons  d isabled
as  a  result  o f  a  mental  d isorder  who need ass istance  in
using available mental health or other community resources;
a n d

(6 )  Programs in  the  community  which  enhance  the  abi l i ty  o f
the  general  populat ion to  cope  with  stress ful  l i fe
s i tuat ions  and prevent  the  onset  o f  mental  d isorder .
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Under this negotiated net amount contract, the County of
Santa Clara receives an allocation from the State for Fiscal Year
1986-87 of $21,484,875  for,mental  health services, including the
$222,955 allocation for the mental he,altth assessment, case
management, and treatment of handicapped children.,

Pursuant to Paragraph 31(a)(3) of the contract, the
County’s share of costs is, to be determined under Welfare and
Institutions Code Section 57,05. This section provides that the
net cost of’all services specified in’ the, approved county’,
Short-Doyle pla,ns  shall be financed on a basis of;90 percent state
funds and 10 per.cent  county funds, excep.t  f or  s tate -  hosp i ta l ,  -..
services, The 10 percent county contribution is not required for
mental h.ealth assessments, case management and treatment of
handicapped children. Section 3, Chapter 1133, S t a t u t e s  o f  1 9 8 6 .-.r--....  - .b..

.The Fiscal Year 1986-8.7 negotiated net amount contract
provides generally ,that  ,the  County “ s h a l l  p r o v i d e  a c c e s s i b l e
appropriate services in- accor,dance with Federal.. and State
regulations. to all eli,gib,le  clients. II Client, is!,def  ined as !‘a
person who, receives services,., pur,sua.nt.  to, the .Short-Doyle  Act. iI
Handicapped children receiv,e  services pursuant,: not to (the
Short-Doyle Act (Welfare 6 Institutions, Code Divis,ion  5 Par.t.2),
but pursuant to the individualized education program provisions of *
Chapter 17’47., Statutes of 19,84  and Chapter 1274;.Statutes of 1985
(Government Code Secti,on  7570 et seq.).I ’ ‘,I ‘/’ :

, I:  L
The services to be pr.ovided  to handicapped children under )’

Chapter 1747, Statutes of 1984 and Chapter 127,4’,  Stat,u’tes  of 1985
are not specifically referred to in the contract, ,except  insofar
as the dollar allocation has made, The costs of providing-*‘the
mandated services and the services required by the contract,
excluding #the  costs associated with the mental health assessment,
case ‘management, and,t’reatment  of handicapped children, exceed the
state allocation and required.county  match.

As calculated under Welfare and Institutions Code Section
. 5705, the County’s share of cost for the entire ShortyDoyle

’ program would be $2,547,225. The County, however, has budgeted an
additional $4,933,871 in general county funds for mental health
services (referred to as “county  overmatch”). County overmatch
has been used to fund the cost,of  assessment,, case management, and
treatment of handicapped children program which is in excess of
the $222,955 State allocation to the County.
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v. Co’s’t  Savinqs
” i

There’are no cost- savings attributable to Chapter 1747,
Statutes of 1984,’ Chapter 1274, Statut’es  of 1985, and Title’ 2,
California Administrative Code, Division 9.

VI. Petitioh

We request that the requ,irements of’chapter’  1747,, Statutes
of 1984, Chapter ‘1274, Statutes of 198‘5, and Title 2 California
Administrative Code Division 9 officiaily be declared state
mandates, and that reimbursement in full.be declared ‘for all costs
associated with the mandate. ,a

,.
VII. Declaration.

.’
I-, Ken Meinhardt, M.D., as Diresctor of the

, Bureau for the County of -Santa Clara’i  s-am familiar.
Mental Health
with the facts

described in this petition, Inthis  cap’acity,  I  a m  r e s p o n s i b l e
for planning.,and  implementing mental health services for the
County of Santa, Clara. 1
Santa Clara since 1966!

I have: been emp’loyed.’ by the County,‘of .
and:,have  been responsible for, planning and

implementing:Gmental  health”,services  since, 1981. : (./’  ,.”I .‘ 1
I certify under penalty,‘of’ perjury und’er the laws of the ’

State of California that the foregoing is ti%e and correct of my
own knowledge, except as to any matters which are therein stated
a s  information,.or  be,lief,
to be true.,

and as to those matters I believe them/ , 1 /

San Jose, California
,. P Place

‘.

2533h
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&SETH:  That the Contractor for and in consideration of the covenants, conditions, agreements, and stipulations of the Statg /
Ifter expressed. does hereby agree to furnish to the State services and materials, as follows:

.
31

h smL<cc  10  bc  rmdcrrd by Contractor, amount 10  &  paid Confrocfor,  lime  Jar  pcrfcrmnncc  M c-omplrliun,  und  atloch  phw  and spcniicotionr.  fJony.j ,!,  i

reas, the Department of Mental Health (hereinafter referred to as STATE)
inisters the Short-Doyle Act,

E I
Welfare and Institutyons  Code, Sections 5600 g-1

seq., which provides for the rendering of mental health services in
munity settings throughout California; and Z' IOJ II-J!
reas, the &ATE is'des'irous  of negotiating a net amount contract with P:
lta Clara County (hereinafter referred to as CONTRACTOR or COUNTY) for khern
)vision  of rkental'health services to its residents; and siml
ireas, the COUNTY is agre&idle'to  the rendering of such services on the te_r~,sfl'
I conditions hereinafter,set  forth; 'and . gi

ireas, such agreements
:tion 5705.2(c)  of tlie

xt -31363, t h e  S T A T E  and
*cement:

* - . ‘-$  I
c

are authorized a'nd provided for by the provisions of gi
Welfare and Institutions Code; I01.
the COUNTY do hereby enter into the following $1

g;
.I 0: +--'I

provisions on the reverse side hereof constitute a part of this agreement

xcnpt  from compliance  witi t11c Fhlic
ontract  Code and from Depsrtmerlt of
enernl  Senires  r e v i e w  pc*r  Section
707.1  and 5703.6  of the Welfare and
1stituti0ns  Codr



4.
.

. .’

.
I

.

1. The Contractor agrees to indemnify, defend and srlve harmless  the State, its c)fficers,  ngents
and cmployecs from any and all claims and losses accruing or resulting to any and all contractors,
subcontmctors,  materinlmen,  laborers and any other person, firm or corporation furnishing or
supplying work, services, materials  or supplies in connection with the performance of this contrAct,
and from any and all clilims and losses accruing or resulting to any person, firm or corporation
\vho  may be injured  or damaged by the Contractor in the performance  OF  this contract. ,

2.  The Contmctor,  and the agents and employees of Contractor, in the performance of this
agreement,  shall  act in an independent capacity and not its officers or employees or agents of
State of California. .

3. The St;rte  may terminate this agreement and be relieved of the payment of any mnsiderntion
to Contractor should Contractor fail to perform the covenants herein contained at the time and
in the manner  herein provided. In the event of such termination the State may proceed with the
work in imy manner  deemed  proper by the State. The cost to the State shall be deducted from
any sum due the Contractor under this agreement, and the balance, if any, shall be paid the
Contractor upon demand. * “’

4.  \\‘ithout  the written consent of the State, this agreement is-not ;tssignable  by Contractor
either .in whole or in.part. .

.8 ,
$.  Time is the essence of this agkeement. .*

.

6. ;\;o alteration or variation of the terms of this contract shall be valid unless made in writing
and sipped by the parties hereto, and no oral understanding or agreement not’incorporated herein,
shall b binding on any of the parties hereto.

.

7. .&e  consideration to be paid Contractor, as provided herein, shall be in compensation for
all of Contractor’s expenses incurred in the performance hereof, including travel and per diem,
unless otherwise expressly so provided. .

This  c&trod is in comp/iance  with  ~8
f+e provisions o f  %;M 1240-1247.

’ materials, . informoilon  are
~$~a~hed in accordance with SAM-

:;
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ARTi CLE I : STA?D.rlRD  TEN%  AXD  COSDITkOiG
. ., ,:,, .,,. , . i,

,j I : r: “1 ’ ,,: ”
p.““;  ‘. ( ,/,  ,’

.x.  <,.i!. , o- .(
.., I.

1.  The Con!nctbr  agrees  10 indrmnify,  defrnd  rind  xavc  hnrmkst  the State, ftr ofikers,  ngents
and  WllplD)‘tt~  from any nnd all claims nnd Iosrcs  nccnring or r?sulting  to any atid  n!l contractors, F- *
rubcontrtictors,  rnateTi3lmen,  laborers and wty other person, firm or mrpontiori  lurr$hing  or
suppI>-ing  work, sew-ices, materials or supplies  in connection with the pcrformann:  of this contxact,
and  from nny and ~11  cfnirns  and tosser  wzruin, n or resulting to any person, firm or corporation* ?

who may be injured or damaged  by the Contractor in the pcrforrnance  of this c-zmtnct. ,
.‘; ’ :. ,, ,: ‘, ,  .;’ ‘.

2 The Contmctor,  rnd rhc’rg’:k and employees of ‘Contnctor, in the pkforrnance  of thb ’
agreement, shall act in an indtpcndent capacity and not as officws  or empIoyccs  ar agents df
State of California.

3: she State may terminate this Rgrcement  and be relieved of the payment of any cor&dcntion
to Contractor should Contractor fail to perfonr!  the covenants herein  contained at the time and
in the manner herein provided. In the event of such  termination the State may ptoce;td  uith the
work  in arty mx-mer  deemed  proper by the State. The cost  to the  State shall be  deducted from
ms cum due the Contractor under this agreement, nnd the balann,  if any,  shall be paid the
C&tractor upon demand. . I. .I . .

4.  Without the w&ten  cansent  of the State, this agreement is not assignable by Contntier
_ either in ubhole  or in part. I (I).

.
5. Time is the essence  of this agreement ?? i.

6. No alteration or variation of the ~errns  of this mntrqti  shall be valid unlen  made  in un’ting
‘)  and signed by  the parties hereto; and no on1  understanding or agreement noi incorporate-d herein,m

‘?’  nhall  be  binding on any of the parties hereto.

7. Tbe  consideration to be  paid Contractor, pz provided  herein, sbaIl  be in compensation  for
al1  of Contractor’s expenses incurred in the pcrformawe  hereof, including travel and per diem,
unftis  othcwisc  cx-prtssfy  so provided

.

.

.

.

c

.
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8 .

9.

10.

e

11.

12.

Authority

This agreemen-* is authorized by, and subject to, the *
provisions of Section 5705.2 of the Welfare and
institutions  Code (See Exhibit 'tAt').,,,,,,' c *. .,.,,;:', :L. .r,;':.I,  :,, , 1 r':'," " +', 4; q '; : >,$%J !'a; ;'::,,. a. , . . ,/.1,  ,:: " ,I. ,. ,,,,  I. ,,..(.
Control Requirements

; ..:j,  ., ! ':-' ,. ,:;  it's,  ", "8". I' ;:";'"' ,... ,, _,)#., 'P .,'. '.: y y*-:. ..;  *,,, .A I .',, * ', ,,, I : .' ,,(
This agreement is subject to all applicable federal and ',. '::
state laws and regulations... The provisions of this '* ,, ./
contract are not intended to abrogate any provisions of
law or regulation existing or enacted during the term of
this contract.

Amount Of Contract ./
The total,net  amount of State General Fund dollars ,.
payable by the State to the County under this contract ,.
shall not exceed $26,197,492. The County share of state
hospital costs shall be offset against this amount. )

Term Of Contract

The term of this contractshall  be from July 1, 1986,
through June 30, 1987. The State and the County agree
that, in the event that a new contract is not negotiated
and executed prior to July 1, 1987, this contract will
be extended in full force and effect in all of its terms
until October 1, 1987, or until the new contract is
signed for 1987/88, whichever occurs first.

Chief Negotiator

a. The State has designated the Department of Mental
Health's Deputy Director of the Division of
Community Frograms  to her its Chief Negotiator. '

b. The County has designated the Director of
County Mental Health to be its Chief Negotiator.

13. County Responsibility For Operation/Maintenance

The County agrees to furnish all space, facilities,
equipment, and supplies necessary for its proper
operation and maintenance.

c
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1

I I

! ! S ;ta Clara County

'! .:
r 4 '. .," '. .I ', ,. .,,:1 I

a . *Conflict Of Interest ' ' -7,,J.;i:,:..  :, , '...
,..'z '..'./, (..,‘:  I:' 2;.  -
The County affirms that it presently has no interest,.:_' 'including, but not limited to, other projects or

and shall not acquire any suchindependent contracts,
interests, direct or. indirect, which would conflict in
any manner or degree with the performance of services

:,under this'agreement. The County further agrees that,
':r"~~~:i'in  the performance of this contract, no person having

,- ,, 'any such interest shall be employed or retained under
this contract except as mutually agreed by both parties. '

The State agrees that persons having personal or
professional conflict with the intentions and goals of
this contract will not be assigned to the task of
monitoring this contract.,' t,:,,; '; ; ; ,: '. ,', /,I.'.', : I',, \'.,  .i . .: :,:: .(_'

15. '( State'Holds  County Harmless Aqainst Claims And Losses

c

16.

i ~:

The State agrees to indemnify, defend and hold harmless
the County, its officers, agents and employees from and
against,any  and all claims and losses whatsoever,
accruing or resulting to any person, firm or corporation
for damage, injury or death arising out of or connected
with the State's performance under the terms of this
agreement. The State agrees to provide consultation and
assistance to the County in any lawsuit challenging the
validitv of the statutes or regulations pursuant to
which &is contract was executed..

Nondiscrimination Provision

a.

‘

.D.

C .

During the performance of this contract, the County

During the performance of this contract, the 

County- --
and its subcontraand its subcontractors shall not unlawfully _/
discriminate against any employee or applicant for
employmentemployment because of race, religion, color,
national 01national origin, ancestry, physical handicap,
medical condition, martial status, age or sex.medical condition, martial status, age or sex.

? ? ? ? ? ? ? ? ? ? ? ? ? ?? ????

The County and its subcontractors shall ensure that
the evaluation and treatment of their employees andthe evaluation and treatment of their employees and
applicalapplicants for employment are free of such
discrimination.discrimination.

The County shall include the nondiscrimination and
compliance provisions of this contract in all
subcontracts to perform work under this contract.

The County agrees to the provisions of Section 504
of the Rehabilitation Act of 1973, as amended,
pertaining to the prohibition of discrimination
against qualified #handicapped  persons in all
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1 7 .  ;

federally assisted programs or activities, as
detailed in regulations signed by the Secretary of
Health and Welfare' Agency, effective June 2, 1977,
and found in the Federal Register, Volume 42, No.
86, dated May 4, 1977.,., ,.,: i,‘,,, ‘(,;‘,” (~ ,,

.’ ,_,, ‘I.’ ,. . . ,, ‘.‘. ,_.,, . ,‘I .”. , i .’ ‘.  ) :, ,”* : _ ‘:,,
‘Use/Reproducfion  of!  Data  “5 ,:‘$(f:.f”

, . ,,“.”  . : .; :
’ :,.y ‘.

,: ’ ,,I ,..,, I’,:*. ..I ,,, ,
TheState  reserves the right to use and reproduce all
reports and data produced and delivered pursuant'to this ?

agreement, and reserves the right to authorize others to
use or reproduce such materials, unless of a
donfidential nature.

18. Copyrights/Patents.
Except as provided in this agreement, the County may
seek patents or copyrights for inventions, copyrightable
materials or other origina 1 work product which has been
commissioned, funded or developed by the County with
funds provided by the Department, or otherwise produce%
in performance of this contract, or in contemplation
thereof, subject to the rights of the Department as set
forth in this section.

Copyrightable mat~erials, for the purposes of this
section, may include, but not be limited to, data,
plans, drawings, specifications, reports, operating
manuals, notes or other consultant work. The State
shall have the right to manufacture, reproduce, publish,
use and/or distribute all such inventions or
copyrightable*material. Upon any such inventions or
copyrightable materials shall be the statement:
'~COP'1?IIGHTED/PATZNTED  fas appropriate), YEAR (as
appropriate), BY [insert name of contractor); REPRz,DUCED
WITH PERMISSION."

No further manufacturing, reproduction, publication, use
or distribution shall be made without permission of the
County. All copyrights or patents to which this clause
is appiicable  shall be in the name of the County. If
any such inventions are patentable, or any such original
w.ork  product or'materials  are copyrightableFLthee  County
may patent or copyright same except that, whenever any
such patents or copyrights are applied for or sought by
the County,, or any employee or assignee thereof, the
County shall promptly and fully report such fact to the
State, which reserves a royalty-free, nonexclusive and
irrevocable license to manufacture, reproduce, publish,
use and/or distribute same.

.
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.:

(.

~ ' -Any revenues derived from the sale of such invention or.: copyrighted materials by the County, or any employee or
assignee thereof, shall be reported to the State and

: ,utilized  by,the County for the benefit of persons with.,(.,( ‘:.: .., .: mental illnesses. :. ,.i. .'. t,,7, I':.? -." ;y
:r:'- “""';' : :-, ; '.

,' 7 r: , ;~~~~*~b;:~'~"',  ::'$ /,,(  J,,,,  ';:, ' :. I :'* :'. 1"" ; ,,:  ',l-_"' ;; ;;;:;:;:;,  ,li'b i ,i:+':!>";;..!,<  I: ;,,  ',:.;:.. ,, ,,,.  .I,  .: ,:,,,,,,,,  L I, ,,,. . .: A I.>,  .,;;,.+ ; ,1 :\ ,~ _I ,. :',i';!,:.';,  “ i <. ,.,  :
4’,ih,iKt  (--,. b : , ,zZ..,:T,  ,! ,,,  .,

,:. i19. ‘“““Dis utes ” ::;yi,s,-  ::. -2:’  ,,~,‘,,~~,~i:  1,  .+i;f’  ,!( e,,;;‘ ,
. . . . .W’,,!, :::,  , , _ ; “,.‘yT: I -.: ).

‘,, ,.,,..;;;,:, . , .:  .” ‘I .‘,  (, , /. . ,,, 8’,I /.,.  y;Y’,”
'.'Should  & 'dispute arise under this contract, the County- ,.,,..: . shall, prior to exercising any other remedies which  may- '

be available, provide written notice of the particulars
'of such dispute to:

'.I$ j Chief Deputy Director I .:
Department of Mental Health
1600 9th Street
Sacramento, CA 95814 ,

Such written notice shall contain the contract number.
The Chief Deputy Director shall meet with the County,

'1 review th,3 factors in the dispute, and recommend a yeans
.- :"of resolving the dispute before a written response LS

.,given to the County. I,'..),-:;. ~, 1.
J .'

20. Conqressional Awropriation  Of Funds
1 i

a.

b.

.
C .

d.

It is mutually understood between the parties that
this contract may have been written before
ascertaining the availability of congressional
appropriation of funds for the mutual benefit of
both parties, in order to avoid program and fiscal
delays which would occur if the contract were
executed after that determination was made. _, 1'
It is mutually agreed that, if the Congress does not
appropriate.sufficient  funds for the program, the
State has the option to void the contract or to
amend the contract to reflect any reduction of
'funds. Such amendment, however, shall require
County approval.

This contract is subject to any additional
restrictions, limitation, or conditions enacted by
the Congress or any statute enacted by the Congress
which may affect the provisions, terms, or funding
of this contract in any manner.

The State and the County agree that if Congress
enacts such changes during the term of this
contract, both parties shall meet and confer to
renegotiate the terms of this agreement affected by
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the restrictions, limitations, conditions, or
s;tatute enacted by Congress.2.,* "..I. ;' "",', )' , , . I

"Statutory/Requlatory  Amendments .,I ,~' ., : .

This  contract is subject to any restrictions, " -. "
limitations, or conditions enacted by the Legislature
and contained in the Budget Act or any statute enacted ,,,,,
by the Legislature which may affect the provisions,
terms, or funding of this contract in any manner. The

:,

State and the County mutually agree that if statutory or
regulatory amendments occur during the term of this
contract which affect this contract, both parties shall
meet and confer regarding the changes and shall
renegotiate the terms of this agreement affected by the
statutory or regulatory amendments.

22. Cbnfidentiality  Of Records

d. The County shall protect from unauthorized
disclosure, names and other identifying information
concerning persons receiving services pursuant to
this contract, except for statistical information
not identifying any client, or when disclosure is
authorized by federal or state statute.

b. The County shall not use such identifying
information for any purpose other than carrying out
the County's obligations under this contract, except
when disclosure is authorized by federal or state
statute..

23. Timely Comnunidationi Between State And County

a. The State shall report to the County in a timely
manner any public or private inquiries, complaints,
or reports which shall affect the operation of

county mental health programs.

b; The County shall report to the State in a timely
manner any special incidents which may have impact
on statewide operation of the mental health system.

24. Revenue Collection Policy

The County shall conform to all policies and procedures
regarding revenue collection issued by DMH under the
provisions of th-= Welfare and Institutions Code,
Sections 5717 and 5718.

252
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25. 'Expenditure of State General Funds
'!..

ii:,:..;  " The County agrees that all funds paid out by the,State
“ .., j :'y..;  ,: /dl 8::  ,..' """"'~'shall be used exclusively for providing mental health.? :. ,,;'.,', .; services,' including defraying operating and capital

,.,' costs, and allowable County overhead (Welfare and,, : ,.., Institutions Code,
e, ,, ,, ,S e c t i o n  5705.2(c)(7)).  L.

'-;" i G:: ,,,. ..'.;, : .' d 'j,  ; ,: .,I, ..i:::,ly..r::'jz j'-'  Jo':.,';,  I.',  ..,!,  -, _, t,, ,, .I.' ,,,,
26. 'eM ntal Health Adviso& Board "' *

0..
Pursuant to Welfare and Institutions Code, Section
5705.2(e), the County shall.keep  the local Mental Health
Advisory Board apprised,of  issues relating to the net
amount contract with the State..',I'  ;, ,, j. .<

27. " .Definitions .II.  : : : ,,.  : .' : ,,/,  ,: ,1.. ',
6.

I_.

"Client" means a person who receives services
pursuant to the Short-Doyle Act and is used
interchangeably with the term, "patient".

,i

,”  I’:  -< b.','.Y

c .

I: ita Clara County
,, .:I),.. I .,.,I "

d.

e .

"Negotiated Rate" means the rate which is negotiated
between the State and the County as the payment for
services delivered on a per unit of service basis.
The negotiated rate is calculated by dividing the
adjusted gross by the total units. Such a rate is
fixed and is not subject to retrospective cost
adjustment. (This applies to Short-Doyle/Medi-Cal
units only.)

"Negotiated'Net  Amount" means the amount which is
negotiated between the State and the County that is
determined by subtracting the amount of projected
revenue from the total budget for services. 2'
"Revenue" means income from government (e.g.', Medi-
Cal, Medicare, CHAMP&S), as well as non-government,
patient-related funds.

"Dedicated Capacity" means the number of service
units,.$.(e.g.,  days, visits, staff hours) which will
be offered to serve the mental health needs of the
County.
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28.

29.

f  :A

30.

?J?TICLE  II: PROGRAM PROVISIONS
,

Froqram  Principles ., ,,,,,.,';,  ,I
The State 'and County'agree that the following represents
the program principles of the local mental health" ,. t.
program: I.; 3:' "' *.,>,: +r.. ,.,,.,,_, .;,;;;,,  ,,,,,i  ,;:."  '. .:

a.

b.

c,

d.

e.

f.

A continuum of mental health services which are
required by statute and which are accessible and *
acceptable to the county population.

Mental health services which are culturally,and  age-
appropriate to the type, amount, and intensrty
needed to maximize .recovery.

Mental health services in the least restrictive
appropriate environment available with due regard
for individual constitutional rights and public
safety- _' ,,, : ,_'

Frompt evaluation and care of persons with acute
disabling symptoms, especially those considered
dangerous to self or others and persons with grave
disabilities. ,,,,,,  ,~

*,
Continuity of care and treatment for persons
disabled as a result of a mental disorder who need
assistance in using available mental health or other
community resources.

Programs in the community which enhance the ability
of the general population to cope with stressful
life situations and prevent the onset of mental
disorder.

Access To Services

The County and its subcontractors shall provide
accessible, and appropriate services in accordance with
federal and state statutes and regulations to all
eligible.clients.

Utilization Review/Quality of Cares

‘.

( I

a. The County and its subcontractcrs  shall establish
and utilize 'systems to review the quality and
appropriateness of services in accordance with
applicable federal and state statutes and
Iregulations (Sections 4070, 4071, 4072, and 5624 of
the Welfare and Institutions Code; and Sections

254'
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‘0 i 1. I

.’
.* (

SF-ta Clara County
, : .r '' ''A( 456 .3 ,  456 .4 ,  and  456 .6  o f  t he  Code  o f  Fede ra l  Regu-

la t ions  (CFR)  opera t ive  dur ing  thie’term bf’thts confract.
The Mental Heal th  Advisory  Board  sha l l  participate In and
rev iew the  annua l  eva lua t ion  process  and  produc t .

cc
:v,:.;:; I- Ii ,, .,

, ‘,/h,.

;(g. :,:;:The  County sha l l  have  a  qua l i ty ,  assurance  sys tem and
an a p p r o v e d  q u a l i t y  a s s u r a n c e  p l a n  w h i c h  c o n f o r m s  t o

GXQ~ s tandards  and  gu ide l ines  deve loped  pursuant  to
s ta te  and  federa l  regu la t ions  and  which  con ta ins  a t
l ea s t  t he  fo l l owing  componen t s :

! : ;: ::,,p  ” ’ ., ,‘!’ ,:

,-(l),,.

‘(2)
(‘, *

(3)

- (41

L

C.

Utilization review of all Short-Doyle/Medi-Cal '
funded  inpa t i en t  and  c l in ic  se rv ices .

Utilization review of all Short-Doyle funded
inpatient services.

Interdisciplinary peer review of the quality
of patient care.

Monitoring of the medication regimens of Short-
Doyle clients, including procedures to review:

(4 Appropriateness of the dosage levels
prescribed.

(b) Effectivenes's  of the medications for the
patient.

(cl

Id)

Occurrence of any adverse reactions.

Extent of patient compliance with
-medication  plans.

(4 Level of patient information and ability
to manage his/her own medication regimen.

The State shall not issue policies or directive;,
during the term of this agreement, which change the
utilization review requirements to be met by the
County. The State shall not amend previously
agreed-upon utilization review policies and
directives unless such policies and directives apply
to the entire State mental health system, or are
negotiated with the Coun-ty prior to their
implementation.

d, The State shall review the existence and the
effectiveness of the county's  and subcontractors*
utilization review systems in accordance with
applicable federal and state laws and regulations,
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ARTICLE III: FISCAL PROVISIONS.

31. Payment Provisions

a. The total amount payable by the State to the County'
under this agreement shall be in accordance with the

,," following schedule:" ;,. . ,: I(
(1) State General Funds .'

(a)

I

(bl

(cl

The total net amount of State General Fund
dollars payable by the State to the County
under this contract shall not exceed
$26,197,492. The County share of state
hospital costs and any monthly claim paid
to the County under the provisions of PMH
Policy Letter 86-29 shall be -offset
against this amount.

The State shall pay the County at the
beginning of each month, 1112 of the
contract amount in accordance with the
budget attached hereto and labeled Exhibit*tat1 *

If the contract is extended pursuant to
Item 11 of this contract, the source of
funds advanced to the county during the
extension period shall be the local
assistance allocation available to the
county for FY 1987-88.

(2) Federal Title XIX Funds

(a)

(b)

The County shall be reimbursed federal
funds (subject to the availability of-such
funds) for the cost of services rendered
to federally eligible Medi-Cal
beneficiaries. Reimbursement of
expenditures will be made to the County
upon receipt of these funds from the
Department of Health Services in
accordance.,with current procedures.

The rates for claiming Medi-Cal
reimbursement shall be in accordance with
Exhibit "C" These rates are fixed and
are not subject to cost adjustment. The
contractor shall conform+to  current
policies and procedures regarding the
preparation and submission of Short-
Doyle!Medi-Cal  claims.
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,,.
!V,..

't (3), ', ; :,!.
..,. I.- .,:.

;-  ,;;; !. : ,‘i,. ..,.,

a,.

(4)

L

County Share Of Costs

The County share of costs shall be determined
in accordance with Welfare and Institutions
Code, Section 5705. Such costs shall be
computed and entered in Exhibit r'B1r. This
amount, regardless of actual cost, shall be
bound in accordance with Section 5702(b)(+) of
the Welfare and Institutions,Code.

,)

county Overmatch

Section 5705.2(b)(l)  of the Welfare and
Institutions Code does not apply to County
overmatch and such funds shall not be bound.

b . State Hospital Costs

- - (1)

(21

(3)

(4)

The County's share of cost'of  15% shall be
deducted from the monthly claims. This
percentage will be applied to the actual net
cost of state hospital services, based upon the
actual number of days used.

It is the intention of the parties that the
County's usage shall not exceed the number of
days allocated. If the County's usage exceeds
the number of allocated days, the County shall
be assessed for such excess usage in accordance
with the statewide policy in effect on
execution of this contract.

The County will not be entitled to any savings
resulting from the planned or unplanned
underuse of its allocated days unless a
specific proposal for underuse and savings'lis
negotiated and approved by the Department.

The net cost of state hospital services shall
be based on the average cost per day less '
projected revenues multiplied by 27,343 days.
The State and County agree to mutually plan the
development of state hospital services that are
appropriate for County residents referred to
t'ne state hospitals.

To the extent that resources are available in the
budget, needed program changes can be made in a
timely fashion, and the needs of all local programs
using the particular state hospital are taken into
consideration, such services shall be inaugurated
during the 1986-87 fiscal year.
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C . Cateqorical  Funds
.

Any funds included in the negotiated net,mount,that
by Department policy are to be expended An speclfled

', program categories may only be expended in those
,.categories. , ,- ,,,  .; _., 1

,; ! ., : > ., ,'../,.- .I " :!,I:*,,, .,"8;' * ,; : (' ;:,, f . '--II,. ,,",'  _' _'_.
32. Cost"ieport  ', ,"" '.'1',,,

6D rnllrc~7 and its Droviders  shall submit year-end COSt ,--- *- Nnvember  30, 1987.
4 with
not be

;k'io;&-';k  F& State no later fhan -.:--.
The cost reports shall be submitted  U-I ;;;o;Iz;;c~
the State's CR/DC system requirements,
used for fiscal year-end settlement of Short-Doyle or
Short-Doyle/Medi-Cal  services.
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ARTICLE IV: CONTR9CT  ADMINISTRATION ',
'. ,. * I., ,_...; j. -4 c. I: :*... .I,,, ..! .r;*  ..L,,<.i $ .';'. (' . .,. ,',' I'/ 1

,.. ; ',,', (_ '7, , ,,' , : ,, :-..,.._,1,' ', ..,.., t. :.  ,.,'~,.'A.1 :t,.,:  "', ,, 6, , ,‘..,, : ,:/I
:'', :,..33. Contrhct.  "C&3 ektivii!i ',V$  II.,  '.,  ,, ",,,,,'.  I,::.. I ',,i.,, ._'I A., ; ‘, ,::, * .' /T " ;r._ ,i ,_ . A Li,,.+ ,_ ; /, .: ,- ,8:  ,.,, _,,  , '.','i,, ; ,'_ ,: .,.,,.y,:  :,I, ; ,, ( .:..;,,p' (, A;>: ii '." .A.,,..1. ,i,,,,,a,:~,~~~~.3edica'~'~d  Capdcity: " 'Program :,";I ;., '( ,:;,, :: '

,; .'.d ,, ,, ,'
'The program's dedicated capacity is the provision by
the County of the mode and service capacity as
negotiated by the County and the State. The

I) dedicated capacity agreed upon can be found in
: 'Bxhibit "Fff . '. ,, i'I.,,/ ,.

,. .;,The County shall bear the financial risk in
providing any and all mental health services to the
population described and enumerated in the approved

contract within the net amount. The County is
responsible to ensure that services are offered
throughout the term of the contract. The State
assumes the risk that fewer service units will need

b.

to be provided.

Dedicated Capacity: Fundins.I
The program's total funding is intended to meet the
expenses of the program's dedicated capacity. This
total will be a combination of fixed funds (bound by
law) such as Short-Doyle State General Funds and
legally required County match and variable funds
from Short-Doyle/Medi-Cal federal participation,
Medicare, patient fees and insurance, grants, and
other miscellaneous sources. ,. ,.

The County assumes the risk and responsibility for
the collection of the variable funds. The State
assumes the risk of the approval of expenditure of
the fixed funds even if dedicated capacity is
underutilized.

34. Accrued Savings

The county shall propose alternative uses for .funds
which are not expended for mental health purposes during

the contract period., The State and the County agree
that accrued savings may be used for the purposes
described in Exhibit ftH'v, "Approved Uses of Accrued
Savings". Exhibit tlHff‘may  be amended by mutual
agreement of the State and the County. Exhibit "Gff,
*'Al:l:ocation  Savings Detail", will be completed showing
the purposes to which the prior year savings will be
used.L
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.
35. Contract Amendments

,.., '.. ., ,,;,:
This contract may be amended by mutual consent.
However, the State and the County shall not amend the

contract after March 1 of the fiscal year unless "
amendments are the result of statutory and regulatory
amendments. Should either party, during the term of
this contract, desire a change in this contract, such

,.. :,change.shall  be proposed in writing to the other party...'I, ., ,.,..:;,_. -,,,:,, ;;.I', ;:,!'IJ,' c I: .I..V.ll....,. ..,
36. Contra&t Termination Or Non-Renewal

,’ .,:

This agreement may be canceiled at any time by either
party for reasonable cause related to a substantial
.violation of the terms of this contract by giving sixty
..,(60)  days written notice to the other party. Should the
agreement be'cancelled, the County shall provide
necessary documentation to the State for the purpose of
initiating a Short-Doyle plan. _.,.,
/ . .',-., .,:

- 37. Contract Monitoring

a. Purpose .,,' .,.
':The  State shall monitor the County program to assure
compliance with contract objectives.

b. Method

The County shall provide relevant information to the
,State  on a monthly basis for the purpose of contract
monitoring. 8 .',

A State representative .shall meet with County mental
health representatives monthly, or as needed, to discuss
the information submitted to the State and any 'problems
that might be arising.

The State and the County shall mutually develop
acceptable performance variances. These variances shall
determine when action should be taken to resolve the
underlying problems.

In addition, pursuant to Welfare and Institutions Code
Section 5705(b)(l) and 5705.2(c)(3),  the County shall
provide.the State any other information it may need to
monitor the contract.
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38. -State Evaluation

The County understands that the product(s) and the staff
services provided in fulfillment of the requirements of
this-contract will be evaluated by the State in ,.

'.,. accordance with'applicable  federal and state statutes
and regulations.  4 .:. ,r:'.'J":?l;~:r  ,,,.  ,:Ze,ic'l :: _, :+ : : . ,, ,' ,,:.
/ Y:::!  ! .,,, :i.::  i';i;,(,  ,, ,: ',Z. ',,. ;. :, ..:I',: .a ,I. .1 ,.1 '.,,,'."': 'y,,  ~~:(~;:~~l~,,y(:;  .' ;:, ;'I:  ,,,, 'y ,(,  r'/ .i ,. .II #,.. .'> :t,c;  ,, I-

. , .

,  . . I.

.-
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ARTICLE '4: SUBCONTRACTS

39. Subcontracts
., /'( .: ,,,'.:' ., ; I. ‘,_,,. .,:  ,: '. ,,

Subcontracts for which negotiated rates or negotiated
net,a.mounts*have been approved by the State in the past
will not require the County to'complete  the Policy"

Letter DMH 84-10 process. NNA or*NR  contracts between
the County and providers must be listed in Exhibit '*Et'.
Any new subcontract or change to an existing contract '
completed after this agreement'has  been signed is
subject to the provisions,of  DMH 84-10.

40. Subcontracts In Excess Of $10,000

L

.
The County agree-= to place in each of its subcontracts,
which are in excess of $10,000 and utilize State funds,
a provision that: "The contracting parties shall be
subject to the examination and,audit  of the Auditor‘
General for a period of thre,e  (3) years after final
payment under contract~(Government  Code Section 10532)."

..I
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: Ita Clara County

ARTICLE VI: REQUIRED DATA

41: ,Records Maintenance .: .,
,I ,, h ,A;'~~,:~~;  1 i, .'.,'  (l>,  ,,,-',. . . '. ',:.,,.I " a; The"'County'.agrees  to maintain books, records,

documents, and other evidence necessary tom
,&:;f;:;' .' ,i.,.<facilitate  contract monitoring.

>2'1'.
jb.

.a ./
The County shall maintain adequate clinical and
fiscal records relating to patients served under. the '
terms of this contract, as required, to meet the
.needs of the State in monitoring quality, quantity,
and accessibility of services. Information on each
individual patient shall include, but not be limited
to, admission records, diagnostic studies and,.evaluations, p atient interviews and progress notes,
and records of services provided by various service_. locations, in sufficient detail to make possible an
evaluation of services provided and compliance with
this contract.

.- 6. The County shall maintain on file and have readily.
accessible to the State:I

(1)

(2)

(3)

(4)

(5)

(6)

(7)

i8)

The name of the agency or agencies which,
provide conservatorship investigation and
administration/case management services.

Information about.use  of. mental health services
by minority populations.

A quality assurance'plan  approved by the State
and any approved  changes to the plan.

An affirmative action plan adopted by theBoard.
of Supervisors.

Evidence of efforts to maintain  equitable
minority representation on the Mental Health
Advisory Board and, if needed, a timetable
achieving such representation.

State-approved Certification Review Hearing
procedures (Welfare and Institutions Code,
Section 5651(e)(3)).

A State-approved plan for providing case
management services (Welfare and Institutions.
Code, Section 5651(e)(4).

The name of the patients' rights advocate.
Whenever the advocate position is vacated and a
new appointment ismade,  the County shall
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42.

. .

'. i
Santa Clara'C.uuxy ,), .,',,''.. ?‘  ,. . .

'.

notify the Patients' Rights Office, State
Department of Mental Health." ,..

Submission of Reports'
_. ' ". !. ;; .,. ., ..,; ,. ., ; ,.,., :‘ i

a. "The County shall submit to the* state 'monthly; 'withii'
,_

60 days of the month of service:; .,; _'. (
,t:,, tI ,.,;I-.-:i  ,,, .., , ,"... I.', y:“'.':.:  ,$,f, .,'.

,.  ., . i .', .,..,. .'
(1) A minimum set, of data.on  each client per'DMH

. . Policy Letter 84-11 or subsequent DMH policy. '

Ii’.
!,

The County shall submit to the State quarterly:

(1) A report-&'convulsive.treatments.administered
{Form MH 1699), pursuant to Welfare and,
Institutions Code, Section 5326.15. .'),.

,,  , ’

.,,I’ !2)
.̂  : .’

!
.  ”

: .; . , ( .:,,,.i, ;.
A report on services provided to persons.
detained in jail facilities (Form NH 3823),
pursuant to'welfare  and Institutions Code,1 #..eSection 54uL.

(3)

(41

(5)

A report on involuntary detentions (Form MH
3825), pursuant to Welfare and Institutions
Code, Section 5402.

k report on conservatorships established by the
Superior Court of the County (Form MH 3824),
pursuant to Welfare and Institutions Code,
Section 5402..

A report of denial of rights/seclusion and
restraint (Form MH 308), pursuant to Welfare.
and Institutions Code, Section 5326.1.

264
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_ .ta Clara Countyc

: ARTICLE  VII: EXHIBITS

hereby made

Exhibit A -
Exhibit B -
Exhibit C -
Exhibit D -
Exhibit E -

Exhibit F -
Exhibit G -

Exhibit H -

I. ,

Contract Exhibits ',\ ,,.
" , :,

The'County  agrees to provide 'the informati--t
the services in accordance with Exhibits
which are attached thereto and by.thls  reference

and offer
thraugh  "E" ', ',

are 'I
a part of this agreement:

Welfare & Institutions Code, Section
Negotiated Net Amount' Summary
Short-Doyle/Medi-Cal Rate
Children's Services
NNA/NR  Contracts'Between  County'and

5705.2 *

?rotiders
Allocation Detail
Allocation 1985-86 Fiscal Year Savings
Detail
Approved Uses of Accrued Savings
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EXHIBIT A

Welfare & TnscitutLans  Code
Section 5705.2

Atiended  by
Statis.  1983,  Ch.  1207

SEC. 3. S&ion 3903.2 of the Welfare rnd Jnrtitotions Code IY

sXWZ. (nj It is ‘Ihc  intent of the kgisbhlre  that the use ‘of
,ncgotiated  net amounts  or rates. RI proviclcd in subdivision  (b),  be
given  prcfcrcncc  in contracts for services  under  this  division.

(b) Ncgotiatcd  net remounts or ratc.r.nr;ry  be t~sc~,J  ;s 111~  crJst of
st,p+cs  only  in accotdance  with the  folluwing  provmons:

(1)  A negotiated net  amount shall be dctermincd  by c~~cu~;I~‘I%
4he  t&d budget for services foe a progr.un  or 3~ ComPncnt  of  :I
program, ICSS  t h e  .  a m o u n t  :oC projcctcd  r e v e n u e  from
nongovernment,  patient-related fundr.  This net  amount Ml be
ncpJli3tccJ hctwccn  the proriclcr  of scrvicc!t  end the  county rncntnJ
hc4th program, and may be used bp providers  in contracts  with  Ihc
county. The negotiated  net umount  shall  be yrtbmittc?d  to the  St:lle
Dcplrtmcnt  of Xlcnt;ll )Jcnlth  prior to thlr commcncc*mcnP  rfn!r*  of
the  contract.  No contract  shall  hccomc fut;d  until the Slalc
Dcportmcnt  of cMenbtJ  He&h his npprovcd  the net  amount. If
tlplrroval  is received I.rlcr the  comtncnccm~ut  date of thr catrtr:tc-t.
the approwl  dwll  tat rctror~ctive  ?o thkw  commracC=nWut  date.  Shct\lJrJ

?

---- I-

:tnrorrnt :I)  Ihe co>t  c4pruviClitlg  111 or prt d’thc tol$ cour;ty  mc*nl:tJ
J&th program as clmxilxcl in the county Short-Uoylc  annual p\an

- _

fur cuch ciscul year to the extent  thut the government;4  funding
source p~lrticip~ltcs  in funrUng the county mental health  prugram.
Any fcdrr;rl :tuthoriration or any wafvcr that is rtece&sry  ta allow’
hlrndi-Cal funds  fur mental hrnlrh  services to be lxrurld  pursuant to
this p:lrttgr;lph.  shall  be sought by the State Dcp;lrtnrmt  of Mental
lIc:llth :trd the Stntc Department of tlellth Services. Where the
St;tte Department of Health Services promulgates regulations  for
dckrmining reimbursement of Short-Doyle mcntul  Jleahh  services
~llow;~ble  under the Medi-CM  program.  those rcEul;rtions  dwlf  he .
controtfiug  only ~5 to the rates  for reimbursement of Short-Doyie ~:.
mcntnl  hc:dth  services allow;tble  under the Sledi-Cal  program  and
rcndcred  io ?Aeclli-Cal benrficisrries.  Providers unJcr  this atlrdiviGua
shall  rrport to the Stntc Dcpartmcnt  of XJental  JJcalth  and thr local
rncntal  health proRt;am eny  information rcquircd  by thn  State
Dcpxtrrtcnt  o f  hJent:d  Hcdth in  rtccordancr  w i t h  yroccdurcs
cstahlishcd  by thp: Director of hlental )Jeulth.  Contract5  cntcrcd  into
pursuant  to this Jxsragraph  shall be financed within a approved
Short-Doyla  plan  or contract.

(2) A nrgotiatcd  rate  is the payment for se&x-s drlivcrcd on II T
per  unit of servicti  basis. This rate  shall  be ncgotiaterl  betwrcn  the -
provider of services and the county mcnt;rl health  progrnm.  The
ncgotiatcd  rate  shall  ba submitted to the State Dcplrtmcnt of -
b4ent;rJ  J-Irnlth  prior to the commencemcnl-date  of the contract. No
contract  shall become finnJ  until the Stute Dcparlmrnt of NcntJl
Jlr:rlth hat  approved the rate. If approval it rcc~ivcri aflrr the
commcnc~mrnt  Me o f  t h e  contract,  the  tlpproql rlr:~ll b e
rctroactivc  to the commcncemcnt  date.  Should the  trcgotkltrcl r:ltr.
bc dir:~ppruved  &cr the commenccmeut  date  of the  contra-t. Ihc ..-_
provider shall be compensated for work performed pursuant to the
contract in accordance with the provisions l-f Scctinn  57Ori.l. Once ’
this  rite is upprovcd by the State  Departmcnt  of Mental JJc:l!th.  all
pgrticiystinp  guvernmental  funding sources sh;rlJ  be bound  by lhlt

g *
z ’

Iunount  IIS tile cost of providing that service  for that  cou@ rnerrt3J
h&h program  to the extent that  the  povcrnmcpt;lJ  funding  source

F;;:  T
-

J);trticip:ttcs in funding the county  mentnl  hrallh program.  .Any G .
fcsdrr;lJ  rmthoriz~tiun  o r  any  waivrr  that  i s  ncccrs:rry t o  allow %-
MediGrl funds for nxnta.J he&h services  to br ~~IJI~J pursurrnt to
tlrir  p;rrq:reph,  sh.tJl  be sought by the St;ltn Dcyarlmrnt of 3lcntA .
J4dl1  IIIMJ  the  Sante Dqxlrtmcnt of JJr;~lth  S;crvicrs.  \\‘hcm  the
Skitrr  J~~*~~~t~~e~~t  of J Jcnlth Srrvllcrs  Jtwiitt~l~:ilrs  rq:rll:itic~ii~ fo0; -,--.  .i,

.,.. ., i-: j. .._ .:.:.
. i

. _- -. -.- --. .---- ?. .-. .j  ,.., _ _,,.  ,_l,._; -
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Regulars-D

NEXXTIATED SulvklARy

Target supple. S.E.P.
Secti~ 18 Supple. Rates PJTf=m  .. Tutal

1 Adjusted Gmss Program Cost $38,938,893 1,595,478 1,322,706 503,716 246,999 607,918 287,722 43,215,710
! Less:

Grants 376,624 -o- -o- ' -o- -O-: 376,624
.

Patient Fees 1,134,694 95,458 20,840 -01 1,250,992
I i

Patient Insu- 828,590 - -O- -o- a- 828,590

i Medi-CalFederali 9,425,234 -O- -o-‘ -o- 9,425,234

I MedhCalNon-Federal -cl-. -o- -cl-
i

Medicare 1,778,377 -o- -u- 1,778,377.'
I
i Cons.Administration -o- -o- -o-

f Other 169,593 342,882. -O- 37,453 39,994 589,922

1 i Supp'l Rates/S.E.P. -o- -o- 570,465 222,955 . 570,465

1. - overmathI couney 4,909,099 -o- --o- 24,773 4,933,872

; T-Rev-e 18,662,205 438,340 20,840 507,918 287,722 19,977,031
i.
1 NetC? 20,276,688 1,595,478 884,366 482,876 .246,999 23,238,679
i _

Coun< Share 2,251,024 159,548 88,437 48,288 24,700 ' -O- 2,547,225 :--

1. StateShare 18,025,664 1,435,930 795‘929 434,588 222,299 Al-' -0. 20,691,454 '&

2 . Medi-CalStateShare 4‘712,617 -o- -o? -o- -o- .-o- +4,712,617
g.
g-

i 3.. Medi-CalNcm-Fed -cl- L A- -o- - : <
i

a'. _ I . . .Fi

i
w

j 4. Supp'l Rate & S.E.P. -o-; -o- 570,465 222,955 793,420 . .-

TotalLines1,2and3 22,738,281 1,435,930 795,929 434,588I 222,299 570,465 222,955 26,197,492 * I
i i.

_.
._ sI. ..,-i- . _ -;.: _', -,. >.i..  :.- 1.. ..TZ,'  -z. x7.:, -;-".j .-,,,i;  : ._  . . . . . := I.'_ -.> ._. / ,! ',

: ., ;.
1 r :' ',.I. ,

.: .-.._I.  .,..
irmw._l :; 3'.

.~ :..
! i ... _. . ..- .' _ ;-. i j.<,. ,r I -: .-_ * 1i -"-‘ ::-7 :- .1



!
EXHIBIT C

., ,
,

c,!  ,'( ,, ,, COLLAPSED SHORT-DOYLE/MEDI-CAL RATES
,./, .,:,:,'k>..:,,.

.: (,,,, _' FY 1986-87.I',,'.,  I:

Service Function
Units of
Service

Estimated
Cost Rate

Inpatient _ 22,959 9,460,098 412

Group 64,982 5,183,698 80

adividual 112,175 10,384,645 93

Hospital-Based
Crisis ?,124 1,807,353 254
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EXHIBIT D

CHILDREN'S SERVICES

For children's services (ages 0 - 17) specify in the folio ing format the distribution of costs
for all services to children (all modes).

1. - Adjusted Gross
Program Costs

2
(Local Only)

0

2. State Hospital
Gross Program
costs

3 . Total Adjusted
Grose Program
Costs, All
Programs

: DW:sh
‘b-20-2

Cl)

Total

$27,654,828

3,536,270

31,191,098

(2)

Ages O-17

$4,853,470

$ 618,844

$5‘472,314

(31 (4)

% SGF For
Children's

Ages O-17 Services
As % of Total FY 1983-84

17.5% 17.5%
i

7

17.5% 17.5%

17.5% 17.5%

(5)
%SGF

.Allocation
:y Planned Fc
-_':Children  and
Adolescents
FY 1986-87

21.3%

27.0%

22.1%



EXHIBIT E

I.,.,

'NNA/NR CONTRACTS BETWEEN CdUNTY AND PROVIDERS,a
.

'The following providers will operate under a negotiated net amount or
negotiated rate contract during FY 1986-87:

Provider # Net RateMode/CC Net AmOuntProvider

Gardner
Medication
Group
Individual
Assessment

4371
$ 57.42
$ 73.95
$ 83.43
$ 87.06

15/60
15/50
15/40
15/30

s::,

Chamberlain's
Individual
Day Treatment

4357
15/40 $ 85.99
lo/81 $ 89.87

4315 Hope
Medication
Group
Individual
Assessment

$ 68.05
$ 52.03
$ 85.01
$109.05

15,'60
,15/50
15/40
15/30

Adult & Child Guidance
Medication 15/60.Group 15/50
Individual 15/40
Assessment 15/30 i

4308
$ 45.04
$ 65.01
$ 87.01
$ 96.93

A’
$ 91.43
$ 91.99

San Jose Children's Health Council
Individual 15/40
Assessment 15/30

4381

Children's Health Council-Palo Alto
Group 15/50
Individual 15/40
Assessment 15/30
Day Treatment lo/81

4300
$ 65.04
$ 91.99
$ 97.01 :,
$ 91.61

.-*
4 3 4 5 The Bridge

Medication 15/60
Group 15/50
Individual 15/40
Assessment 15/30
Day Treatment lo/81

$ 71.04
$ 53.66
$ 82.17
$ 88.85
$ 80.00
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Exhibit E (continued)

Provider # Provider

4301

b’,’

8305

8338

8307

8306

8304

8340

4395

NOTE:

Net Amount

Eastfield-Campbell Junior High
Individual 15/40
Day ,Treatment lo/81

Eastfield-Las Lomas
Individual 15/40
Day Treatment lo/81

Eastfield-Carlton
Individual 15/40
Day Treatment LO/81 -

Eastfield-Reed
Individual 15/40
Day Treatment lo/81

Eastfield-George
Individual 15/40
Day Treatment lo/81

Net Rate

$ 86.88
$ 70.00

~

$ 82.00
$ 70.99

$ 81.92
$ 69.99

$ 9i.00
$ 87.03

$ 82.49
$ 70.51

Eastfield-Aftercare .l
Individual 15/40 $ 73.03

Eastfield-Adolescent In-Home
Day Treatment lo/81 $172.95

Asian Americans for Community Involvement
Medication 15,'60 $ 65.00
Group 15/50 $ 55.00
Individual 15/40 $ 85.19
Assessment 15/30 $llO.Oh

-A'

These contracts receive Medi-Cal funds on a negotiqted  net rate
basis and Short-Doyle funds on a cost reimbursement basis.

DW:sh:gw 12/22/86
f?.20-2

P
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Funding Source SGF Amount

Regular Short-
Doyle

,

CRTS

$22,515,326

Homeless

1,435,930

795,929

434,588,TGil Diversion
Zzction 18

Target
Supplement
Fund

Supplemental
Rates

S.E.P.

TOTALS

222,299

570,465

$26,197,495

FY 1986-87 ALLKATION  DETAIL

Dedicated Capacity

I -----------------------------Units  of Service-----------------------~1

Outreach 24-Hour Day Services Outpatient
Continuing _ -

Care

57,791 81,285 54,885 169,538 38,539

-O- 31,912 9,038

7,942 23,027 13,041

-O- 3,llOb. -O-

-O-

-O-

-O-

65,733
i'..

-O- -O-

-O- -O-

-O- *+

139,334 76,964

2,218

-O-

-O-

-0-4

-o-

+*

171,756

-

19,591

3,842 .

-()- -

-O-

48,155
m

** 2
E

,l10,127  G
'rl

* Program has received general approval as an outpatient geriatric diagnostic  service.
Detailed prgram has not been developed at this time.

*w Service providers undetermined at this time. DW:sh:b.20-2

‘.



Funding Source

Regular Snort-
Doyle

CRTS

Homeless

Supplemental
ates

TOTALS

Other
(Operating
r\j Capital
&sts, etc.)

ESTIMATED SERVICES 7/l/86 THOUGH 6/30/87

Dedicated Capacity

Units of Service

SGF Amount Outreach 24-Hour Day Services Outpatient
Continuing

Care _
1. . . .

$489,000” 3,750 Hours

184,356

$ 673,356

16,535 Days

c

* These funds will be spent in the following areas:

-11

2)

3)

41

Additional case management services and overnight vouchers
until the new overnight shelter can be completed

Development of new programs benefiting the homeless
for tenant education, para-transportation, supportive
housing, and a revolving loan fund.

Construction and remodeling of facilities for homeless
programs, including a dining hall/kitchen for the bed
and breakfast program and a f.!re escape for

Furnishings for homeless programs including
shelter, Costa House, the Bridge Supportive
Program and case Mangement.

TOTAL

$162,600

80,800

Costa House 80,000

the overnight
Housing 165,600

$489,000

Mxz!z
;;1l-ic3
m.-

.
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Exhibit H -
.

i

. .
-. ._ . APPROVED USES OF ACCRUED SAVINGS-._ . c

: Program savings accrued during the contract period from
July I, 1986 through June 30,
funding of the following:

1987, may  be applied toward ’

. .

.
. Regular Short-Doyle funding will be used for services in the areas

es  . _-- -- .- ,-., . _ - . . . .- --- -

of outreach, 24-ho11r  care ,  dRy  serv i ces ,  nlltpatientt  nr

continuing care.
-’ .

- Categorical funding will be used for services in the appropriate.

categorical area, such as services for the homeless mentally il.1

.
or supplemental services for board and care residents.

,:’

.

I
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Copies of Auditor General reports
are available for $2.00 per copy.
Reports can be obtained by contacting

Office of the Auditor General
660 J* Street, Suite 300

Sacramento, California 95814
(916) 445-0255

Permission is granted to reproduce
reports.
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hll~: STATE OF CALIFOKNIA
(L-,,I  4454255

Office of the Auditor General
660  J STREET, SUITE 300
SACRAMENTO, CA 05814

Thomas W. I-hvrs
Auditor CentAl

April 29, 1987 P-640 'j

Honorable Art Agnos, Chairman
Members, Joint Legislative

Audit Committee
Stage  Capitol, Room 3151
Sacramento, California 95814

Tq
Dear Mr. Chairman and Members:

The Office of the Auditor.General  presents its report concerning the
costs of ,providing  noneducational services to special education
students.

We conducted this audit to comply with Item 6100-161-001 of the 1986
Budget Act.

Respectfully submitted,
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SUMMARY

RESULTS IN BRIEF

The State Department of Education @DE)
received and reported inaccurate data on the
costs of providing ,noneducational services
(related services provided by noneducational
agencies) to special education students for
fiscal year 1985-86. Although the SDE obtained
input from representatives from the departments
of Finance and Mental Health and the
Legislative Analyst's Office in developing a
report form for the specia'l  education local
plan areas (SELPAS)  to use in reporting their
costs , the instructions on the types of
services that the SELPAs should have reported
were not clear, As a result, the SELPAs were
not consistent in the data they reported,
and they did not correctly compile data,
Therefore, we cannot determine if the costs
that the SDE reported to the Legislature were
understated or overstated.

From March 1, 1986, through December 31, 1986,
the number of students referred for
noneducational services has more than doubled.
As a result, according to officials of the
local mental health programs, the local mental
health offices had exceeded their funding
allocations to provide noneducational services
to special education students during the first
six months of fiscal year 1986-87,
Consequently, according to these officials,
they are using Short-Doyle funds to continue to
provide services to these students.

BACKGROUND

Before July 1, 1986, the SDE, through the
school districts and county offices of
education, was solely responsible for the
education and care of special education
students. However, Chapter 1747, Statutes of
1984, and Chapter 1274, Statutes of 1985,
shifted the responsibility of providing
psychotherapy and other mental health services
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to the Department of Mental Health (DMH) and
shifted the
residential

responsibility of providing
care for seriously emotionally

disturbed students to the Department of Social
Services (DSS). The SDE retains the
responsibility for meeting the educational
needs of the students. To facilitate this
shift in responsibilities, the Budget Act of
1986 provided for the transfer of $8.1 million
of special education funds.
$2.7 million,

The DMH received
and the DSS

ig8i  million.
received

In addition, the Budget Act of
allocated $2 million to the DMH to

determine if special education students need
noneducational services.

PRIWGIPAL  FINDINGS

The State Department of Education
Received and Reported Inaccurate Data
About Funding for Noneducational
Services for Special Education Students

Although the SDE obtained input from the
departments of Finance and Mental Health and
the, Legislative Analyst's Office in developing
a report form for the SELPAs to use in
reporting the costs of providing noneducational
services to special education students, the
instructions on the types of mental health
services the SELPAs should have reported were
not clear. As a result, the SELPAs did not all
use the same procedures to
Furthermore,

report cost data.
the school districts within the

1

SELPAs did not correctly compile the cost data
they reported. For
districts in our

example, 15 school
sample that paid for

counseling costs provided by nonpublic schools
reported these costs to the SDE. However, the
Los Angeles Unified School District did not
report the amounts it paid to nonpublic schools
for providing counseling 'services. In
addition, officials at six of the ten largest
school districts in the State stated that they
did not report counseling costs because not all
nonpublic schools in these districts separated
the costs for counseling special education
students from the total cost of educating these
students.
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Because of these inconsistencies, the SDE
reported inaccurate data to the Legislature on
the costs of providing noneducational services
to special education students for fiscal year
1985-86. Because the cost information is
inaccurate, we cannot determine if the amount
reported was understated or overstated.

The Number of Special Education Students
Referred for Noneducational Services
Has Increased Since March 1, 1986

From March 1, 1986, through December 31, 1986,
the number of special education students
referred for noneducational services has more
than doubled. For example, the San Mateo
County SELPA reported to the SDE that it
provided noneducational services to 166
students for fiscal year 1985-86. However,
since March 1, 1986, the San Mateo County SELPA
has referred 547 special .education students to
the local mental health programs for assessment
to determine whether they need noneducational
services.

Officials at five of the local mental health
programs in our sample stated that during the
first six months of fiscal year 1986-87, they
had exceeded their funding allocations and are
using Short-Doyle funds to continue to provide
services. Short-Doyle funds are used for
inpatient hospital, outpatient hospital and
clinical services.

From July 1, 1986, through December 31, 1986,
an estimated 13 students in the ten counties in
our sample have been placed in residential
facilities. However, it takes at least four
months to identify students needing placement,
to assess the students' needs, and to
eventually locate a proper facility in which to
place the students. Because the process to
place students takes so long, the actual costs
the DSS may incur to provide residential
services cannot yet be determined.
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RECOMMENDATION

The State Department of Education and the
Department of Mental Health should work
together to develop instructions identifying
the types of services that the SELPAs should

include in reporting their costs of providing
noneducational services to special education
students. Specifically, the instructions
should provide, sufficient information so the
SELPAs can determine what types of counseling
should be reported as related noneducational
costs o Once the instructions are developed,
the SDE should require the SELPAs to resubmjt
their noneducational cost data for fiscal year
1985-86. Before the data is compiled, the SDE
and the DMH should provide the training
necessary to ensure that the SELPAs use
consistent procedures to compile the
appropriate noneducational cost data.

AGENCY COMMENTS

The State Department of Education and the
Department of Mental ,Health  concur with the
Auditor General's recommendation. They both
agree that the two departments should work
together to identify the types of mental health
services that the SEL.PAs  should include in
reporting the costs of providing noneducational
services to special education students.
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INTRODUCTION

California's special education programs provide instruction

and services to individuals with exceptional needs. These include

students with a communications 'handicap such as deafness, students with

a physical handicap such as blindness, and students with severe

handicaps such as mental retardation or emotional, disturbances'. In

April 1986, when the last available count' was made, approximately

393,000 students were served by special education programs. in public

schools.

SectSon  56000 of the Education Code requires that students in

California public schools receive special education and related

services through the Master Plan for Special Education. Under the

master plan, special education local plan areas (SELPAs),.which consist

of school districts and county offices of education, are responsible

for developing and implementing a plan to provide an appropriate

education for individuals with special needs.

In addition, Sections 56340 and 56341,of  the Education Code

require each school district to establish individualized education

program (IEP) teams to develop, review, and revise education programs

for each student with exceptional needs. These teams are to include a

qualified special education teacher, the student's classroom teacher,

and one or both of the student's parents. The IEP teams may require

that mental ,health  or residential treatment services, hereafter
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referred to as noneducational services, be provided to support the

student's special educational needs, When the IEP team determines that

a student may need noneducational services, the team may refer the

student to a local mental health program for assessment. After the

assessment, the team may recommend that seriously emotionally disturbed

students be placed in residential care facilities. Section 56345 of

the Education Code requires school districts or county offices of

education to provide the services that are recommended in the student's

individualized education program.

Before July 1, 1986, the State Department of Education (SDE),

through the school districts and county offices of education, was

solely responsible f.or  providing special education services, as well as

mental health and residential care services, for special education

students. However, Chapter 1747, Statutes of 1984, and Chapter 1274,

Statutes of 1985, shifted the responsibility of providing psychotherapy'

and other mental health services to the Department of Mental Health

(DMH)' and shifted the responsibility of providing residential care for

seriously emotionally disturbed students to the Department of Social

Services (DSS). The SDE retains the responsibility for ensuring that

the educational needs of the students are met.

To facilitate the shift in responsibilities,. the Budget Act of

1986 provided for the transfer of $8.1 million in special.

funds for fiscal year 1986-87 from the SDE to the DMH and the

DMH received $2.7 million, and the DSS received $5.4 rail 1

education

DSS. The

ion. The
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Budget Act of 1986 also appropriated an additional $2 mi

DMH to provide noneducational services. Finally, the

1986 required the SDE to identify the number of spec

students receiving noneducational services and the costs

these services during fiscal year 1985-86.

llion to the

Budget Act of

ial education

for providing

In December 1986, the SDE received and reported information

from the local education agencies that, in fiscal year 1985-86, these

agencies provided psychotherapy and other mental health services to 941

students and residential services to 225 students. The reported costs

for providing psychotherapy and other mental health services were

approximately $1.7 million, and the reported costs for providing

residential services were approximately $1 million.

SCOPE AND METHODOLOGY

The purpose of this review was to verify the costs reported by

the SDE for providing noneducational services to special education

students during fiscal year 1985-86 and to determine whether the funds

transferred to the DMH and the DSS exceeded their actual expenditures.

We conducted this audit to comply with the Budget Act of 1986.

Because the cost information reported by the SDE is

inaccurate, we could not determine whether the amount of funds

transferred to the DMH and the DSS are sufficient to meet the

noneducational needs of the special education students. However, we

301



analyzed the costs reported by the SDE by selecting a sample of eight

special education local plan areas (SELPAs) and reviewing their

methodologies for compiling and reporting data on the costs of

noneducational services. In'addition, we inte.rviewed  administrators of

the SELPAs and special education staff at most of the school districts.

We reviewed the cost data reported by 37 school districts in

the following eight SELPAs:

Tri-County Consortium (Amador, Calaveras, Tuolumne)
Contra Costa County
Fresno Unified School District
Los Angeles Unified School District
Riverside County Office of Education
San Juan Unified School District
San Mateo County Schools
Santa Clara County (Area I)*

Our site visits included three of the ten largest school

districts in the State: the Fresno Unified School District, the

Los Angeles Unified School District, and the San Juan Unified School

District. In addition, we contacted, by telephone, staff of the

remaining seven largest school districts to determine their

methodologies for compiling and reporting cost data.

To determine the process for providing noneducational

to, spec

services

ices wereial education students and how the costs of these serv

*Santa Clara County has seven SELPAs.
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reported, we interviewed officials from the. SDE's Special Education

Division, the DMH's Special Populations Branch, and the DSS's Foster

Care Program Management Bureau.

To determine the number of students who have been identified

as needing noneducational servjces  and the costs incurred for these

services, we obtained documentation and interviewed officials of the

local mental health offices located in each of the eight SELPAs.

Finally, we presented the results of the audit to

representatives from the Department of Social Services and to each of

the five SELPAs specifically mentioned in the report. We took the

concerns of these agencies into consideration in the audit report.
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AUDIT RESULTS

I

THE STATE DEPARTMENT OF EDUCATION
RECEIVED AND REPORTED INACCURATE DATA
ABOUT FUNDING FOR NONEDUCATIONAL
SERVICES FOR SPECIAL EDUCATION STUDENTS

The State Department of Education (SDE), with input from the

departments of Finance and Mental Health and the Legislative Analyst's

Office, developed a report form .for the special education local plan

areas (SELPAs) to use in reporting the costs of providing

noneducational services to special education students. However, the

instructions provided to the SELPAs to use in collecting and compiling

these costs were not clear and did not identify the specific types of

counseling that should be reported as related noneducational costs. As

a result, the SELPAs were not consistent in the way they reported this

cost data. Therefore, we cannot determine if the actual amount of

funds that the SDE reported for providing noneducational services was

understated or overstated.

The Budget Act of 1986 required the SDE to report its total

costs for providing noneducational services to special education

students during fiscal year 1985-86. In addition, the Budget Act of

1986 required the SDE to develop a standard methodology for the SELPAs

to use in identifying their costs of providing these services, This

information was required to determine if the amount of funds

transferred from the SDE to the Department of Mental Health (DMH) and
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the Department of Social Services' (DSS) exceeded the actual

expenditures of the local education agencies for providing mental
.

health and residential services.

In developing its report form to compile the costs of

providing noneducational services to special education students, the

SDE requested that the Department of finance and the Legislative

Analyst"s Office review the report form. Even though the'SDE  obtained

signatures from the representatives of these agencies indicating that

they had reviewed the form, the representatives stated that they did

not have sufficient knowledge of the specific types of mental health

services that should be reported as noneducational costs. According to

the deputy superintendent for specialized programs, the.SDE believed

that these signatures constituted approval of ,-the  report form. In

addition, the SDE asked the DMH to provide a definition of "other

mental health services" that would be included in the report form.

The School Districts Are
Inconsistently Reporting Costs of
Providing Noneducational Services

The 37 school districts within the eight SELPAs  we reviewed

were not consistent in the costs 'they reported for providing

noneducational services to special education students. Furthermore, '

the school districts did not all, use the same criteria and did not

always correctly compile the cost data they reported.
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For example, not a17 of the school districts reported the

costs of counseling services provided by nonpublic schools.* Fifteen

school districts in our sample paid for the counseling services

provided to special education students by nonpublic schools or

nonpublic agencies and included those costs in their reports to the

SDE."" The Los Angeles Unified School District, however, did not

report the costs it paid to nonpublic schools for providing an

estimated 1,400 special education students with counseling services.

Furthermore, the Los Angele-s Unified School District did not report the

costs it paid to residential facilities for providing counseling

services to 17 students residing at those facilities. The Coordinator

of Pupil Services in the Los Angeles Unified School District stated

that these costs were not reported to the SDE because the costs were

for counseling services only and did not include psychotherapy.

In addition, two school districts within the same SELPA

reported the costs, for counseling special education students

differently. The Pittsburg Unified School District i,n the Contra Costa

County SELPA did not report the costs paid to nonpublic schools for

counseling special education students because the nonpublic schools did

not separate counseling costs from the total cost of educating

students. The Acalanes School District, in the same SELPA, also paid

*Nonpublic schools include private, nonsectarian schools that serve
students with exceptional needs.

**Nonpublic agencies include any private, nonsectarian agency or
individual that serves students with exceptional needs.
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for the counseling services provided by nonpublic schools but estimated

the costs it paid and reported those costs to the SDE as noneducational

services.

In addition to reviewing the data reported by the school

districts in our sample, we interviewed special education officials of

the ten largest school districts in the State to determine if these

districts reported costs for the counseling services provided by

nonpublic schools. Officials at six of these schools stated that they

did not report these costs because not all nonpublic schools in their

districts separated the costs for counseling specfal  education students

from the total cost of'educating these students. Officials at another

school district stated that they did not report the counseling costs

because they believed that only psychotherapy, not counseling, should

be reported. Officials at another school district stated that they did

.

not report the costs for students receiving counseling in nonpublic

schools because not all the nonpublic schools separated these costs.

Furthermore, when the nonpublic schools did separate the counseling

costs, the district did not report these costs because they were for

counseling, not psychotherapy. The officials at another school

district estimated the costs paid to nonpublic schools for providing

counseling, and officials at the remaining school district did not

report any costs for counseling or other mental health services because

psychologists on the d istrict's staff prov ided these services.
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Two school districts in the Santa Clara County (Area I) SELPA

were also inconsistent in reporting the costs of providing

noneducational services to special, education students. A district

representative st,ated  that the ,Palo Alto Unified School District did

not report the costs it incurred for special education students

enrolled in a "therapeutic activity group" because the local mental

health office did not consider this activity to be a mental health

service. However, the Whisman School District, in the same SELPA,

reported its costs for the students enrolled in a similar therapeutic

activity group.

School ,Districts  Are Not Consistent
in Their Procedures for Compiling
the Costs of Noneducational Services

In addition to differences in the costs they report of

providing noneducational services to special education students, the

school districts used different procedures to compile their costs. For

example, the Redwood City Elementary School District in the San Mateo

County SELPA reported the estimated cost of $30,375 shown on its

contracts with nonpublic schools for the services these schools were to

provide'to  special education students. However, the actual cost the

school district incurred during fiscal year 1985-86 for providing

noneducational services was $23,505, or $6,869 less than the amounts

shown on the contracts. In contrast, 35 of the other 36 school

districts in our sample reported the actual costs for noneducational

services, as reflected in their monthly invoices. The remaining school

district reported its costs by using both invoices and contracts.
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Finally, eight school districts in our sample inco,rrectly

calculated or compiled the cost data they reported, to the SDE. Six of

the eight school districts made minimal mathematical errors in their

cost data, and four of the school districts excluded costs that should

have been included I in their data. For example, the San Mateo Union

High School in the San Mateo County SELPA incorrectly omitted invoices

for counseling costs totaling $5,367.50. Similarly, the Whisman
-

Unified School District in the Santa Clara County (Area I) SELPA '

omitted from its data $2,173.75  for counseling and $460 for assessing

the mental health needs of special education students. Conversely,

four school districts indluded costs in their reports that should not

have been included. For example, the San Mateo City School District

incorrectly reported $1,085 in mental health costs that it had incurred

in the previous fiscal year. Similarly, the Palo Alto Unified School

District incorrectly reported $160 in counseling costs it had incurred

in the previous fiscal year.

Because of the reporting inconsistencies noted above, the SDE

reported to the Legislature inaccurate data on the costs of providing

noneducational services to special education students for

1985-86. Therefore, we cannot respond to the requirement

Act of 1986 that the Auditor General's Office determine

amount of funds transferred to the DMH and the DSS are

fiscal year

of the Budget

whether the

sufficient to

meet the noneducational needs of the special education students.
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Administrators in seven of the eight SELPAs in our sample told

us that the instructions provided by the SDE were not specific and,

therefore,, they were not certain which services were to be reported as

noneducational costs. Based upon our review, we conclude that the

instructions accompanying the form did not clearly identify the types

of mental health counseling that should have been reported. In

addition, the administrators said that the SDE provided little training

or direction on how to complete the report form. However, an SDE

consultant stated that the SDE did provide some instruction on report

preparation at the monthly meetings of SELPA.directors,  but not all

SELPA directors attended these meetings. Furthermore, the assistant

director of the Special Education Division told us that SDE consultants

were available to respond' to questions from SELPA administrators

concerning the report form.

Finally, the SDE did not test the report form, which is used

for collecting noneducational costs , at any of the SELPAs before the

report form was distributed to all of the SELPAs. By testing the form,

the SELPAs may have identified potential problem areas and the SDE

could have corrected the form accordingly.

CONCLUSICN
. I

The State Department of Education received and reported

inaccurate data on the costs of providing noneducational

services to special education students during fiscal year
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1985-86. Although the SDE, with input from the departments of

Finance and Mental Health and the Leg'islative  Analyst's

Office, developed a report form for the special education

local plan areas (SELPAS) to use in submitting their data on

noneducational costs, the instructions provided to the SELPAs

were not clear. As a result, the eight SELPAs we reviewed

differed in the cost data they reported and used different

procedures to compile their data. In addition, the SELPAs

made errors in compiling their data.

RECOMMENDATION

To ensure consistency in the way the SELPAs report costs for

noneducational services to special education students, the SDE

and the DMH should take the following actions:

Develop instructions identifying the types of services

that the SELPAs should include in reporting the costs of

providing noneducational services to specia,?  education

students. The instructions should provide sufficient

-

information so the SELPAs can determine what types of

counseling should be reported to the SDE as related

noneducational costs; and
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Provide additional training and direction .to SELPA

directors to ensure that they use consistent procedures

to compile the noneducational.costs  before the data is

reported.

Once the agencies have agreed on the types of, counseling

services that should be reported, the SDE should take the

following actions:,

Test the revised report form at a sample of SELPAs before

distributing the form to all of the SELPAs; and

Require the SELPAs to resubmit their .data on

noneducational costs for fiscal year 1985-86.
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II-

THE NUMBER OF SPECIAL EDUCATION STUDENTS
REFERRED FOR NONEDUCATIONAL SERVICES
HAS INCREASED SINCE MARCH 1, 1986

Since the SDE reported. the number of students receiving

noneducational services and the costs of providing those services for

fiscal year 1985-86, the number of students identified by

Individualized Education Program (IEP) teams as needing noneducational

services has increased.

From March 1, 1986, through December 31, 1986, the number of

students referred for noneducational services is,more  than twice the

number of special education students who rec,eived  services during

fiscal year 1985-86. Legislation enabled the DMH to participate on IEP

teams from March 1, 1986, through June 30, 1986, and to assess special

education students' needs for noneducational services. In addition,

1,egislation implemented on July 1, 1986, requires the Department of

Mental Health' to assess special education students' needs for

noneducational services and to provide these services to the students.

Figure 1 shows that from March I, 1986, through December 31, 1986, the

number of students referred for assessment to the ten local mental

health programs in our sample was significantly higher than the.number

of students reported as being served during fiscal year 1985-86. For

example, the San Mateo County SELPA reported to the SDE that, during

f i  seal y e a r  i985-86, it provided noneducational services 'to 166
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students, However, from March 1, 1986, through June 30, 1986, the IEP

teams in the San Mateo County SELPA referred 428 special education

students ta the local mental health program for assessment. Further,

during the first six months of fiscal year 1986-87, the IEP teams in

the San Mateo County SELPA referred an additional 119 students to the

local mental health programs to determine if they require

noneducational services.

FIGURE 1

STUDENTS RECEIVING NONEDUCATIONAL SERVICES
DURING FISCAL YEAR 19858G AND

STUDENTS REFERRED FOR MENTAL HEALTH SERVICES
FROM MARCH 1, 1986 THROUGH DECEMBER 31, 1986

0
'Consortium Costa Fresno

LOS
Angeles Riverside Sacramento

Santa
Nate0 Clara (Area I)

m Students receiving noneducational services during fiscal year 1985-86.

m Students referred from March 1, 1986 through June 30, 1986. .

m Students referred from July 1, 1986 through'tlecember 31, 1986.
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Our review indicates that not only are the IEP teams within

the SELPAs  referring more students for mental health assessment but

also that the local mental health programs are recommending that the

majority of the students referred need noneducational services. For

example, the Santa Clara County mental health program received 409

referrals from March 1, 1986, through December 31, 1986. The

Santa Clara County mental health program recommended noneducational

services for 397 (97 percent) of these students. Figure 2 shows the

number of students referred that the local mental health programs have

then recommended for noneducational services.

FIGURE 2

STUDENTS ASSESSED AND RECOMMENDED FOR
MENTAL HEALTH SERVICES IN TEN COUNTIES
-NARCH  1, 1986 THROUGH DECEMBER 31, 1986

100

r

r

0L’ -
Calaveras
Amador
Tuolomne

Contra
Costa

Los San Santa
Fresno Angeles Riverside Sacramento Mateo Clara

m Assessments conducted between March 1, 1986, and December 31, 1986.

m.Students recoinmended for mental '---'".h  services.
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Funding of Mental Health Services

Based on our discussions with officials at the local mental

health programs in our sample, the funds transferred to the DMH from

the SDE are not sufficient to meet the needs of students identified as

needing noneducational services. The Budget Act of 1986 provided for

the transfer of $2.7 million in special education funds from the SDE to

for assessing and treating special education students. In

the DMH received an additional $2 million to provide

ional services to special education students.

the DMH

addition,

noneducat

The DMH allocated the $4.7 million it received to the county

mental health programs throughout the State. Officials at five local

mental health programs in our sample stated that they had exceeded

their funding allocations during the first six months of fiscal year

1986-87. As a result, these officials stated that they are using

Short-Doyle funds to provide noneducational services to, special

education students. These funds can be used for other county mental

health services including inpatient hospital, outpatient hospital, and

clinical services.

Furthermore, some students identified as needing

noneducational services are placed on waiting lists because the

resources to provide the services are not available. For example,

during the first six months of fiscal year 1986-87, the manager of

children's mental health services in Riverside County stated that the
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local mental health program spent approximately $207,000 to provide

psychotherapy and other mental health services to special education

students. However, this office received only $179,370 from the DMH to

provide these services. Furthermore, this manager stated that the

local mental health program has had to use Short-Doyle funds to

continue to provide the services needed by these special education

students. In addition, the Riverside County mental health program

placed 61 students on waiting lists because the resources to provide

the services were not. available.

Funding for Residential Services

Special education students who are classified as seriously

emotionally disturbed may require a residential facility placement

funded by the DSS. The Department of Finance transferred $5.4 million

of special education funds to the DSS to provide needed residential

services to special education ,students. However, during the first six

months of fiscal year 1986-87, an estimated 80 students were placed in

residential facilities throughout the State, and, as of

December 31, 1986, the DSS has paid approximately $673,000 to provide

residential services for these students. In contrast, the SDE reported

.that .it paid approximately $1 million to provide residential services

to 225 students during fiscal year 1985-86.

.

The ten counties in our sample have placed an estimated 13

students' in residential facilities during. the first six months of
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fiscal year 1986-87. Based on our review, the reason so few students

have 'been placed in residential facilities since the new legislation

was implemented on July I, 1986, is that the placement process is very

time-consuming. For example, it takes at least four months to identify

the student needing placement, to assess the students' needs, and to

eventually locate a proper facility in which to place the students. In

addition, some students who have been identified as requiring

residential placement have not been placed because the students may be

waiting for an opening at a residential facility that can provide the

specific services the students need. For example, one seriously

emotionally disturbed student in Sacramento County was identified as

requiring residential placement in October 1986; as of March 19, 1987,

this student still had not been placed in a residential facility. The

program specialist at the San Juan Unified School District stated that

a residential facility has been recommended for the student; however,

the student cannot be, placed in the facility until a bed becomes

available, Because the process to place students in a residential

facility takes so long, the actual costs the DSS may incur to provide

residential services cannot yet be determined.

CONCLUSION

Since March 1, 1986, the number of students referred for

noneducational services has more than doubled, As a result of

the increased number of students needing services, some of the

county mental health programs in our sample have exceeded
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their funding allocations and are using Short-Doyle funds to

continue to provide noneducational services to special

education students. The DSS has not exceeded its allocation

because only 80 students have been placed in residential

facilities during the first six months of fiscal year 1986-87.

Because it takes so long to place special education students

in these facilities, the actual costs that the DSS may incur

cannot yet be determined. '

We conducted this review under the authority vested in the

Auditor Genera'l  by Section 10500 et seq. of the California Government

Code and according to generally accepted governmental auditing

standards. We limited our review to those areas specified in the audit

scope section of this report.

Respectfully submitted,

Date: April 27, 1987

Staff: Robert E. Christophel, Audit Manager
Elaine M. Howle
Mary E. Bensorosky
Keith Kuzmich
James W. Cooper
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CALIFORNIA STATE DEPARTMENT OF EDUCATION Bill  Honig

721 Capitol Mall; P. 0. BOX 944272 Superin  tenden  t

Sacramento, CA 94244-2720 of Public Instruction

April 22, 1987

,Thomas W, Hayes, Auditor General
Office of the Auditor General
660 J Street Suite 300
Sacramento, CA 95814 RE: P-640

Dear Mr. Hayes:

Thank you for the opportunity to comment on the draft report
titled “A Review of the Costs of Providing Noneducational
Services to Special Education Students." The study highlights
areas where the State .Department  of Education (SDE) and the
Department of,Mental  Health (DMH) must continue to work together
to ensure appropriate and timely services for special education
students.

The primary factor in the inconsistency of the cost 'data reported
by the local educational agencies appears to have been the lack
of a standardized definition of "other mental health services,"
specifically the education-related counseling that will now be
funded directly by DMH. The need for further guidance in this
area is apparent from the example of overreporting of costs
described on page 11 of th.e  report. The district that reported
the costs for their therapeutic activity group will have those
funds transferred to DMH but will still bear the cost of the
service as the local mental health office does not consider this
to be a mental health service. The variance in the resources
available within districts adds to the difficulty of drawing
distinct lines between those services that will continue to be
provided by the education agencies and those that will now be the
responsibility of DMH.

The undvailability of separately identified costs for services
provided by most nonpublic schools and agencies further
complicated the gathering of consistent data throughout the
state. Legislation requiring itemization of costs in contracts
with nonpublic schools and agencies may be necessary to rectify
the problems in identifying costs for related mental health .
services provided by these organizations. Unless this issue is
resolved, inexact data will necessarily be reported in any future
efforts to identify the costs of related noneducational services.

While there were other instances of "clerical" or arithmetic
inconsistencies, we found no indications of willful failure to
report accurate data.
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Thomas W. Hayes
April 22, 1987
Page 2

As noted in the report, staff of SDE and of DMH have discussed
the need for a definition of the types of education-related
mental health services which will be meaningful to professionals
in both fields. We will continue to work together, as
recommended, to formulate a definition and will involve staff
'from the special education local plan areas (SELPAs)  in the
discussions so that all responsible entities will have a part in
the product. If the Legislature requires another report of cost
data, we will also involve the SELPAs  in testing the form to be
used in the data collection efforts.

We are concerned about the reference to the process for students
recommended for residential placement taking "at least four
months." Federal and state laws require that assessment,
development of the Individual Education Program and placement of
a child take place within 50 days. This discrepancy between the
SDE model and the DMH interpretation of Chapter 26.5 of the
Government Code and,of  Public Law 94-142 needs to be resolved.
SDE and DMH staff have provided some inservice to correct the
misconceptions in the field and we will continue to work together
to ensure timely service to special education students.

%xecutive  Deputy Superintendent

WDD:c
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STATE  OF CALIFORNIA-HEALTH AND WELFARE AGENCY GEORGE  OEUKMEJIAN,  ~OV~~~OP
0~ -

(916) 323-8173 April 22, 1987

Thomas W. Hayes
Auditor General
Office of the Auditor General
660 J Street, Suite 300
Sacramento CA 95814

Dear Mr. Hayes:

Mr. Allenby  has asked me to respond to your draft report
P-640, “A  Review of the Costs of Providing Noneducational
Services to Special Education Students.”

The Department of Mental Health finds your report generally
accurate. We share your concern that the SELPAs’  actual
expenditures for noneducational services were’not  reported in
a way which would’allow  an accurate estimate of the funds
which should have been transferred from the Department of
Education to the Departments of Mental Health and Social
Services ,
developed,

We believe that at the time the report forms were
that those entities approving the form believed it

to be adequate to elicit the information needed. We wiil
make all necessary resources available to implement the
recommendation to refine data collection methodology to
assist the educational community to report expenditure data,

I  wish to  c lar i fy  two topics  in  which the report  as  drafted
may lead to misundersta.nding,

1. In the third paragraph of the introduction, the next to
last sentence states, “After the assessment, the team may
recommend that seriously emotionally disturbed students
be  p laced in  res ident ia l  care  fac i l i t ies . ”

It is important to emphasize that residential placement
is a “ last -ditch” alternative to be employed only after
a l l  o ther  mental  heal th  or  educat ional  serv ices ,  or
combinations of the two, have been’tried or considered.

In preference to out-of-home placement, for the great
major i ty  o f  pupi ls  re ferred, the IEP team might recommend
individual or group counseling, outpatient therapy, day
treatment or some other service or combination. Only  i f
neither the school nor mental health can provide services
to enable the child to benefit from instruction may an
out-of-home placement be made.
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2. In Part II of the draft, under the heading, “Funding of
Mental Health Services, If the second paragraph concludes

II ..,[County  mental  health]  o f f i c ia ls  staied  that  they
are using Short-Doyle funds to provide noneducational
services  to  spec ia l  educat ion students . These funds
can be used for other county mental health services
inc luding  inpat ient  hospi ta l ,  outpat ient  hospi ta i ,
and c l in ica l  serv ices . ”

This paragraph may lead the reader to conclude that
divers ion  o f  Short -Doyle  funds  is  not  a  problem.  In
f a c t , county Short-Doyle plans are designed to address
the most pressing local mental health needs. After
adopt ion  by  loca l  boards  o f  supervisors ;  the  p lans  are
submitted to the State Department of Mental Health for
approval. These plans become the counties’ blueprints
for expenditure of Short-Doyle funds.

Although some of the pupils currently being referred by
loca l  educat ion  agenc ies  are  every  b i t  as  needful  o f
mental health services as children and adults presently
rece iv ing  Short -Doyle  serv ices , many others are much less
so. Nonetheless, Chapter  1747/84  and  Chapter  1274/85  (
mandate  that  a l l  special,education  pupi ls  in  need o f
mental  healthservices  in  order  to  benef i t  f rom
instruction must receive them.

Thank you again for the opportunity to respond to the draft
report . ,*

S incere ly ,  ’

Director

326



_- i,‘.’
, ‘,. ,,i

,hr,
‘,‘; !“,
7’

1983-1984  REGULAR SESSION al. 1747
'.. ,I. _)) ,,

HANDICAPPI& A N D  D I S A B L E D  CHILDREN-&ECIAL
EDUCATION AND RELATED SERVICES-IN-

‘. TERAGENCY  R E S P O N S I B I L I T I E S  *:“*:  ”
_ . el.-. ,. .

,;. .i.,” ,‘: Assembly Bill ‘No:  3632 .  .  .  . 9 ‘-:,,  ,.::.  . ~ ,
I :.<.,

. . *, -; . ‘* . y ( ,,;:  . ...,
.’  :,CHtiPTER  1747

:I /,,I..,,,
_ i’ :.’ :3.  ‘i  i..  : I. ‘.Tj$‘il,:‘,b,!  ;,:  + .“:’ ‘),I,  .I’,

L. ? .,  3’
An act t’o  add Chapter 26 (commencing with Section 7570) to’

Divisiori 7 of Title 1 of the Government Code, and to amend Section
11401 of the Welfare and Institutions Code, relating to minors.

..:  _ _‘ . :.
[Approve  by Govern& ~ke&emb&  30, 1984. Filed kith’

Secretary of State September 30, 1964.1
‘,‘i,  ‘1

_( , . . ;:.. ..;.: ,.” .’
‘. . LECISLATiVE CCXJNS&S DICES’I-.

:::: ii. 1 f’
.‘:. .*

AB 3632, W. Brown. Disabled minors. ’ ’ ‘Y’/~” ,’ ” :
Existing law provides for various programs which provide social

services, mental health services, and educational services to.disabled
&j]&en.  . .,.  *‘a 8..  .. t t, ! ,..

Existing  law also provides that every child has a right to a free
appropriate public  education. ..

This bill would provide that it shall be the jbint responsibility of the
Superintendent of Ptiblic  Instruction and the Secretarv  of Health
and Welfare to ensure maximum utilization of all state ‘and federal

resources avaiiable  to provide handicapped children with a free
appropriate public education,. the provision of related services, as
defined, and designated instruction and services, as defined.

The bill would provide that the State Department of Health
,Services or any designated local public hgalth agehcy shall be.
responsible for medical services which are provided by a licensed
physician and surgeon to determine a child’s medically reiated’
handicapping condition which results in the child’s riced for special
education and related services. * .’ ‘.,\s  :

The bill would provide that parents shail not be liable for the costs
of therapy treatment services provided by the State Department.of
Health Services or the State Department of Mental Health, when
provided to a child in the public schools, if the services are necessary
for the child to benefit from special education,

The bill also provides that the Superintendent of Public
Instruction shall ensure that local education agencies provide special
education and those related services and designated instruction and
services contained in a child’s individu,alized  education program that
are necessary ,for  the child to benefit educationally from his or her
ix~&~ctional program.

The bill proi-ides  that the State Department of Health Services
shall be responsible for the provision of occupation and physical
therapy, and that the State Department of Mental Health, or any
designated communib  mental heaith servic?, shall be responsible for
the provision of psychotherapy or other mental health services,  if
symbol  v indicates text deletion
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these services  are deemed necessary in a child’s individualized :,’
edficationa]  program, a - . :;T,:,‘r~:. : I ,- I :.I  ..” t.  ..‘, I(:._: I . ,

Existing law provides that the provision of special education ’ -~
programs and related services for children residing in state hospitals
shall be the joint responsibility of the State Department of
Developmental Services and the State Department of Mental ,‘:.
H e a l t h .

This bill would also make the Superintendent of Public Instruction
responsible for providing educational programs and related services

,I
c‘:

to these persons. . , .A
T h e  b i l l  w o u l d  p r o v i d e  t h a t  t h e  S t a t e  D e p a r t m e n t  o f .

Rehabilitation and the State Department of Education shall jointly
:.i[,

. develop assessment procedures for determining client eligibility for
State Department of Rehabilitation services for handicapped pupils

* in secondary schools.
. .

This bill would provide that prior ‘to placing a child suspected of ‘.’
being handicapped in a residential facility, outside the child’s home,
a court, regional Center, or public agency other than an educational
agency, shall notify the administrator if the special education local ‘.f’
pIan area, where&e residential facility is located, to determine if an ”
appropriate educational program is available in the special education
local plan area. . :.:

The ,bill would provide for meetings between a’depar’tment  or
agency and the Superintendent of Public Instruction when a
department or a designated local agency does not provide a related
service or designated instruction to a child and the service is to be
provided pursuant to the child’s individualized education program.

The bill would also provide that, whenever a community care
facility may be used for placement of a handicapped child, the State
Department of Social Services shall, prior to licensing, or-modifying
a facility’s license in order to permit expansion, consult with the
administrator of the special education local plan area in order to
consider the impact of licensure upon local education agencies.

The bill would require local agencies to submit to the, Department
of Finance an estimate of any expenditure responsibilities which are,
or will be, acquired. by, or shifted’ from, the agency due to the
foregoing provisions of the bill. The Department of Finance would
be required to rebornmend  in the “annual Budget Act any
adjustments necessary to implement these changes in responsibility,
for expenditures. ’

Thembill  would require each state agency referred to in the bill to
develop, where necessary, regulations implementing the foregoing
provisions of the bill. Each departmen,t  would be required to obtain
approval of its regulations from the Superintendent of Public
Instruction prior to filing them with the Office of Administrative
Law.

The bill would provide that its provisions would become operative :
on July 1, 1985.

Under existing law, a child may be eligible to receive assistance
under the county-administered Aid to Families with Dependent
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Children Foster Care (AFDC-FC) program if the child has been’
deprived of parental support or care, and if specified conditions are
met. :

This bill would create a state-mandated local’ ‘program by
proriding  that one of these conditions is that the individual must
have been placed out of home pursuant to an individualized
education program.

Article XIII B df the California Constitution and Sections 2231 and
2334 of the Revenue and Taxation Code require the state to
reimburse local agencies and school districts for certain costs
mandated by the state. Other provisions require the Department of
Finance’ to review statutes disclaiming these costs and provide, in
certain cases, for making claims to the State Board of Control for
reimbursement. 1 , :

This bill would create a state-mandated I&al program by imposing
various requirements upon educational agencies. .

This bill would provide that no appropriation is Lade by this act
for the purpose of making reimbursement’ pursuant to the
constitutional mandate or Section 22.31  or 2234, but would recognize
that local agencies and school districts may pursue their other
available remedies to seek reimbursement for these costs.

This biil would provide.that, notwithstanding Section 2231.5 of the
Revenue and.Taxation Code, this act does not contain a repealer, as
.required  by that section; therefore, the provisions of the act would
remain in effect unless and until they are amended or r,epealed by
a later enacted act. ’ ,, . :. _‘I ,.’  “’

The people of the State of California do enact axfoilows: .’ ”

SECTION 1. The Legislature  hereby finds and declares that a
number of state and federal programs make funds available for the

jxovision  of education and related services to children with
handicaps who are of school age. The Legislature further finds and
declares that California has not maximized, or sufficiently
coordinated existing state programs, in providing supportive services

. which are necessary to assist a handicapped child to benefit from
special education. . . ,*

It is the intent of the Legislature that existing&vices rendered dy
’ state tuid local government agencies serving handicapped children

be maximized and coordinated. It is the further intent of the
Legislature that specific state and local interagency’responsibilities
be clarified by this act in order to better serve the educational needs
of the state’s handicapped children.

SEC. 2. Chapter 26 (commencing with Section 7570) of Divisiqn
7 of Title 1 is added to the Government Code, to read: ;

CI-IAP-I-ER 26. INTERACEN~~~ RESPOFW~WITE~ FOR PROVX~IN~
SERVICESTO HANDICAPPED CHILDREN

7570. Ensuring maximum utilization of all state and federal
resources available to provide handicapped children, as defined in

symbi  V indicates text deletion
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s&section-(-l:) of Section ILU)l’of Title’20 of’the United States Code,’
with a free ‘appropriate’public  edkatioii, ‘the prqvision  df relate
services, as defined in sybsection  (,lil)  of Section I401. of Title 20 of

the United States Code, and’ designated instruction and services,.as
‘defined -ifi Se&on  56363  of t’he Edticatiod’  Code, to. handicapped
children; shall be the joint responsibility of the Superintenderrf  of
Public Instruction and the Secretary of Health and Welfare. The-
Superintendent of Public~Insti;uction shall ensure that.this  chapter is
carried out through monitoring and’ supervision. ‘i’

,7571.  The Secretary of Health &d Welfaie  may desibate ‘a’
department- of state gov+-nnient”,~to  ‘assume the, respori&lities
described in Se&ion 757O;The i&rktaiy,  or his or.her  designee, shall

also designate a single agendy in each county to coordinate the.
i service responsibilities described in Section 7372. ‘.’  :. :I .r:cs-:

,,7572.’  (a) A,-tihild shall be, assessed in- all areas related’ to ,the
suspected handicap by ,those  qualified, to, make’,?  determinationof
the child’s need,‘for the ‘service <before  ‘any action  is taken with?
respect, to the,‘p’io\rision  of,related  servi&$s  or,desjgnated  instruction,
and*services%o’a  cliild  by i~dividu~lls:!~~B’se,,emplo~en~  standards
are not- covered by’the EduG&ioA:Co@e~  All assessments required or-,,
conducted pursuant~ to this”‘sectio,n  .&all b,e‘  .goveined  : :by tbe
assessment probe&ires’ contained in’ ArtBle .2  (@mmencing  with
Section 56320) of Chapter 4’of:P.art  ‘39 of Divisipn-4 of the~&lucation
Code;  ;: I ,̂ I  .‘.,  I.;,,  .: “‘,:,,. . , .:,,

(b) Occupatibnal’  therapy and physidal therapy’assessmer&shall I
tje conducted by qualified medical personnel as specified’  in
regulations developed by the State Department of Health Services:

(c) Psychothera’py and other mentalhealth assessments shall be
conducted by qualified mental health professionals as spe$ied in
regulations developed shy the State Department of Mental Health
pursnant  td’  tb% chapter, .:’ . .‘ : . . t ; .

(d). A relate4 service or designated insbu&i&?‘~d  sex-v&e shall
- only be added t8 the child’s individualized education program by the ’ .-
individualized education program team, as de&ribe&  in Partj..3Q,,,,
‘(commencinglivith  Section Ssooii)’ of.the  Edu&tion  ‘t;‘ode,‘if  a formal
assessment has been conducted ‘p&&ant  to this ‘section, and, a,’
qualified person conducting, th.e.. assessment recommencled,  the
service in ‘,arder for the ‘child to b&&t “fr$n:  $eci&:  education.
Nothing in this section ‘shall prevent “a par&t’  fror&‘obtainmg~,an  .1i/ ,s:<,,  ,,:  I ;‘:‘I’Ei
,independent’  assessment in adbordance  wrth  subdivision (b)  ; o&
Section: 56329 of th‘~,~Educll~~on”~~~~:i~~~~~  ‘shall :‘je,  zpnsi,$ered  by I
the individu&&d &dui$ti&$  fi$&& t&d.” , pi .:, ’ ., .!

(e) Whenever a related. service .or  desigrigted,(in~~~~~.~on  and.<
service ~specified’&i  shbdiiiisio,n *(b) ’ or ’ (6) is to ] be j &insidered  for, . ,
inclusion in the child’s individu&ed ‘education ‘program; the local
educatipn  agency.. shall invite the i responsible public; .agency
representative to meet’v&h  the in&ividua&ed  education program
team to determ.ine’~the ;need  for”the  service and participate in
developing the ,inclividuahzed  education p,rogramJf  the responsible
public agency representative canndt:meet  with the individualized
education progiam’tkain,  then ‘the representative shall provide

rrsf:  : ,~ . . ,
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written information concerning the need for the service pursuant to
subdivision (d) of this section. Conference calls, together. with
written recommendations, are acceptable forms of participation. A

copy of the information shall be provided by the responsible public
agency to the parents or any adult pupil for whom no guardian or
conservator has been appointed. r; ‘,

‘7572.5. (a) When an assessment is conducted pursuanl  to Article
2 (commencing with Section 56320) of Chapter 4 of Part 30 of Y’
Division 4 of the Education Code, which determines that a child is
seriously emotionally disturbed, as defined in Section 300.5 of Title
34 of the Code of Federal Regulations, and any member of the
individualized education program team redommends  residential
placement based on relevant assessment information, the
individualized education program team shall be expanded to
include: I.,.  ., (. ,:_. :. .  .

(1) A representative of the county mental health dep&nent. 1
(2) A representative of the county welfare department. .
(b) The expanded individualized education program team shall

review the assessment and determine whether:, . :
(1) The child’s needs can reasonably be met through any

combination of nonresidential services, preventing the need for ..’
o u t - o f - h o m e  c a r e .  ‘. ‘:: .’ “’

(2) Residentiai  care will enable the child’ to benefit from
educational services.

(3) Residential services are available which address the needs
identified in the assessment and which will ameliorate the conditions
leading to the seriously emotionally disturbed designation. ’

(c) If the review required in subdivision (b) results in’ an
individualized education program which calls for residential
placement, the individualized education program shall include all
the items outlined in Section 56345 .of the Education Code, and shall *
also include: ,r-“‘.
(1) Specification of a lead case manager from amomg.the public -

‘agency representatives on the team. :‘. a.,:;:’  .ji 3.
(2) Provision for a review of the case progress, the ‘continuing :

need for out-of-home placement, the extent of compliance with the
inc$vidualized  education program, and progress toward alleviating
the need for out-of-home care, by the full individualized education

program team at least every six months. “‘. . . .
(3) Specific plans for reunification services pursuant’ to Section

16507.4 of the Welfare and InstitutionsCode  to the parents, so that
the child’s return home may be appropriately planned for at the
earliest time consistent with the child’s best interests,

- (d) The individualized education program process, with its
procedural safeguards and access to appeal procedures, is deemed to
meet requirements of an administrative review hearing as called for
in Section 475 of the federal Social Security Act (42 U.S.C. Sec. 675))
1s  amended by P.L. 96-272, for purposes of establishing eligibility for
foster care maintenance payments,

(e) The superintendent shall enter into an agreement with the
Director of the State Department of Social Services which permits
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the supervision of placement and care of a child placed out of home
pursuant to an individualized education program to be done by the
individualized education program team established above. The
agreement shall specify how case supervision responsibilities shah be
assigned to assure compliance with Chapter 5 (commencing with
Section 16500) of Part 4 of Division 9 of the Welfare and Institutions
Code, P.L. 96-272  and Part 30 (commencing with Section 56000) of
Division 4 of the Education Code. ., , I

7573. The Superintendent of Public  ktruction shall ensure that
local education agencies provide special education and those related
services and designated instruction and services contained in a
child’s individualized education program that are necessary for the
child to benefit educationally from his or her instructional program.
Local education agencies shall be responsible only for the provision
of those services which are provided by qualified personnel whose
employment standards are covered by the Education Code and
implementing regulations.

‘7574. Notwithstanding any other provision of law, the State .’
Department of Health Services, or a.ny.designated  local public health
kgencies,  shall be responsible for medical services which are

“,

provided by a licensed physician and surgeon to determine a child’s .‘t
medically related handicapping condition which results in the child’s
need for special education and related services. f

7575. (a) Notwithstanding any other provision of law, the State .
Department of Health Services, or any designated local agency

. administering the California Children’s Services, shall be responsible
for the provision of occupational therapy ankl physical therapy; as

’~ specified by Section 250 et seq. of the, Health and Safety Code, by -
reason of medical diagnosis and when contained in the child’s
individualized education program. .’ ’ I

“2\
(b) The department shall determine whether a California

Children’s Services eligible pupil, or a pupil with a private medical
referrai is within the scope of its statutory responsibilities. A private
medical referral shall be based on a written report indicating the ’
disability from a Iicensed  physician and surgeon who has examined
the pupil. . *

(c) When the California Children’s Services panel physician
. , ., disagrees with the private referral,‘the  referral shall be treated by

the individualized education program team as an educational
recommendation only. The individualized education program team

. shall have the responsibility to determine if the services
recommended are necessary for the pupil to benefit from special
education. Upon this determination, and notwithstanding Section
7573, the provision of these services shall be the responsibility of the
local educational agency. *.., * .

(d) The department shall provide the service directly or by
contracting with another public agency, qualified individual, or a
state-certified nonpublic nonsectarian school or agency.

. .
.*
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‘-(e)  Local education agencies shall provide necessary space and
equipment for the provision of occupational therapy and physical
therapy in the most efficient and effective manner.

(f)  The department shall also be responsible for providing the
senices  of an aide when the local education agency considers a less
restrictive placement from home to school for a pupil for whom the
California hfd.icd  Assistance Program provides a life-maintaining
medical service during the time in which the pupil would be in,
s c h o o l . . - “( ,..  . .

7576. Notx-ithstanding  any other provision of law, the State
Department of .Mental  Health, or any designated community mental
h e a l t h  service, shall be responsible for the provision of
psvchotherapy  or other mental health services when required in the
chIild’s individualized  education program. This service shall be
prol-ided  directly or by contracting with another public agency,
qualified individual, or a state-certified n,onpublic, nonsectarian
school or agency. : -

72577. (a) The State Department of kehabilitation.  and the State
Department of Education shall jointly develop assessment
procedures for determining client eligibility for State Department of
Rehabilitation senices  for handicapped pupils in secondary schools
to help them make the transition from high school to work. The
assessment procedures shall be distributed to local education
agencies. :,

(b) The State Depaitment  of Rehabilitation shall maintain the
current level of services to secondary school pupils in project work
ability and shall seek ways to augment services with funds which may
become axxilable. : .

7578. The provision of special education programs and related
senices  for handicapped children residing in state hospitals shall be
ensured by the State Department of Developmental Services, the
State Department of Mental Health and the Superintendent of
Public Instruction in accordance with Chapter 8 (commencing with
Section WGO)  of Part 30 of Division 4 of Title 2 of the Education
Code.

,,
., ,’  .. “’

7319. (a\ ,&or to placing a child suspected of being handicapped
in a residential facility, outside the child’s home, a’ court, regional
center for the developmentally disabled, or public agency other than
an educational agency, shall notify the administrator of the special
education local plan area in which the residential facility is located.
The administrator of the special education local plan area shall
probide  the court or other placing agency with information about the
availabili~  of an appropriate public or nonpublic, nonsectarian
special ecucation  program in the special education local plan area
where the residential facility is located.

(b) Notv,ithstanding  Section 56159 of the Education Code, the
involvement of this  administrator of the special education local plan
area in the placement discussion, pursuant to subdivision (a), shall
in no way oblig:lte  a public education agency to pay for the
residential rests and the cost of noneducational services for a child
placed in a licensed  children’s institution or foster family home.
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- (c) it is the’ intent of the Legislatme  ,that this seckk~  will
encourage communication between the, courts and other :public  ”
agencies which engage in referring children to, or placing children
in, residential facilities, and.?.representatives  of <local education 1
agencies.: It &not  the intent of the section to hinder the courts or
public agencies in their responsibilities for placing handicapped
children in residential facilities when appropriate. :’ 1 /

7580. Prior to licensing a community care facility, as defined in
&&on 1502 of the Health and Safety Code, in which a handicapped
child  may be placed, or prior to ,a modification of such a facility’s
license to permit ,expansion of the facility, the State Department of
Social Services shall consult with theb administrator of the special
education loctl plan area in order to consider the impact oflicensure
upon Iocal  education agencies. t ,* .i
75.81. Th,e  residential a.nd,.noneducational  costs of a.child  placed

in a medical or residential facility by a public agency, other than a
local education agency, or independently-placed in a fa,cility  by the
parent of the child, shall not be the responsibility of thestate or local
education agency, but:shali be the responsibility I.,of  ,the placing
a g e n c y .  o r  p a r e n t .

7582. Therapy treatment, s&vi&s projdeh’ under programs of
the State’ .Department  of Health Se,rvices or State Department of-
Mental Health, or their designated local agencies, rendered in the
public schools, shall be exempt from financial eligibility standards
and family repayment requirements for, these ..services  ! when
rendered.to  any handicapped child.when  the services are,necessary

. for the child to benefit From special education.
7583. Each local ,agency  affected, by this chapter’ shall estimate

expenditures which were previously borne by the agency.which will,
as a result of enactment of this chapter, shift to .another  agency.  .or
shall identify and estimate its, responsibility four expenditures which
will be acquired bythe. agency as a, result of ,enactm,ent .of this
chapter. The agency shall report the estimated shifts in responsibilit)*
in costs through appropriate state. agencies by March 15, 1985, and
report actual shifts. in. expenditures annually by March-  15 in. . . .
subsequent years, The app.ropriate,state  agencies shakl submit this
information to the Department of Finance a.nnual1-y b,y  April, 30. .  .

(b) The Department :of, Finance shall, in the annua!  Budget  Act,
recommend:, appropriate’  .adjustments,  ,if any, &n allocations. and?
entitlementsto ,!ocal,,agenqies  ko, reflect any shifts in ,expenditures
caused by this chapter,;,  )I-:;  x.4; ..,,,(,I
.  (c) Any ,reduct$ons.  in,,  state allo&ions.  for .lo&‘educationti !.,I,,
agencies resulting (from  thkchapter shah be,apphkd  equally on a pro
rata basis by the Superintendent,of  Public Instruction. ‘.

(d) By January 15, :1955, the superintendent and the Secretar.5.  of
Health and .Welfare shall jointly develop uniform-data collection
forms to be used by local agencies in reporting.,unde,r  this section.

7584. As used in this chapter, “handicapped children”, “child,” or
*‘pupil” means individuals with exceptional needs as define?  in
Section 56026  of the .Fducation  Code. / ’ . . . .
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, 7585.  (a) Whenever any department or any Iocal age&
..  designated by that department fails to provide a related service o;

designated instruction and service required pursuant to Section 7575
or 7576, and specified in the child’s individualized education
program, the parent, adult  pupil, or any local education agency
referred to in this chapter, shall submit a written notification of &e
failure to provide the service to the Superintendent of Public
Instruction or the Secretary of Health and Welfare.

- (b) When either the Superintendent of Public Instruction or the
Secretary of Health and Welfare receives a written notification of the
failure to provide a service as specified in subdivision (a), a copy shall
immediately be transmitted to the other party. The superintendent,
or his or her designee, and the secretary, or his or her designee, shall
meet to resolve the issue within 15 calendar days of receipt of the
notification: A written copy of the meeting resolution shaLl be mailed
to the parent, the local education agency, and affected departments,
-tithin  10 days of the meeting. + .

(c) If the issue cannot be resolved within 15kalendar  days to the
satisfaction of the superintendent and the secretary, they shall jointI>
submit the issue in writing to the Director of the Office of
Administrative Hearings, or his or her designee, in the State. D e p a r t m e n t  o f  G e n e r a l  S e r v i c e s .  ”

(d) The Director of the Office of Adminstrative Hearings, or his
or her designee, shall review the issue and submit his or her findings t
in the case to the superintendent and the secreta? within 30
calendar days of receipt of the case. The decision of the Director of
the Office of Administrative Hearings, or his or her designee, shall
be binding on the departments and their designated agencies ivho
are parties to the dispute. _

(e) If the meeting, conduked’pursuant  to subdivision (b), fails to
resolve the issue to the satisfaction of the parent or local education
agency, either party may appeal to the Director of the Office of
Administrative Hearings, whose decision shall be the fmal
administrative determination and binding on all parties. ” 1’

(f)  Whenever notification is filed pursuant to subdivision (a}, the
pupil affected by the dispute shall be provided with the appropriate
related service or designated instruction and service pending
resolution of the dispute, if the pupil had been.receiving  the service,.  . The Superintendent of Public Xnstruction  and the Secretary  of
Health and Welfare shall ensure that funds are available for pro&ion
of the service pending resolution of the issue pursuant to subdivision
(e). .-

(g) Nothing in this section prevents a parent or adult  pupil from ’
f&g for a due process hearing under Section 7586. .’  I

t’ (h) The Superintendent of Public Instruction and the Secretary of
Health and Welfare shall submit to the Legislature on July 1 of each
year a joint report on the written notifications received pursuant to
subdivision (a) on the failure of departments or their designated
.local agencies to provide occupational therapy, physical therapy, or
psychotherapy. This joint report shall include, but not be limited to,
a description of the nature of these disputes, a summary of the
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. . .
outcomes of these disputes, and any recommendations for changes

tb the procedure set forth in subdi\tion (a) or with regard to any
interagency agreement and regulations which might exist as a result
of the implementation of this chapter.

( i ) The contract between the State Department of Education and
the Offlce of Administrative Hearings for conducting due process
hearings shall include payment for services rendered by the Office
of Administrative Hearings rvhich are required by this section.

7586. (a) All state departments, and their designated local *
agencies, shall be governed by the procedural safeguards required in
Section 1415 of Title 20 of the United States Code. A due process
hearing arising over a related service or designated instruction and
service shall be fded with’ the Superintendent of Public Instruction.

. Resolution of all issues shall  be through the due process hearing
process established in Chapter 5 (commencing with Section S6-500)
of Part 30 of Dil-ision 4 of the Education Code. The decision issued
in the due process ,hearing  shall be bindirig  on the department
having responsibility for the services in issue as prescribed by this
chapter.

(b) Upori receipt of a request for a due process hearing involving
an agency other tiian an educational agencv,  the Superintendent of
Public Instruction shall immediately no6fy the state and local
agencies involved by sending a copy of the request to the agencies.

(c) All hearing requests that involve multiple services that are the
responsibility of more than one state department shall give rise to
one hearing with all responsible state or local agencies joined as
partie’s.

(d) No public agency, state or local, may request a due p;ocesg
hearing pursuant to Section 56501 of the Education Code against

. another public agency. i’. .
. . 7587. By July 1, 19&j, each state deparhnent  named in this
chapter shall develop regulations, as necessary, for the department
or designated local agency to implement this act. .4.U regulations shall
be reviewed and approved by the Superintendent of Public
instruction prior to filing with the Office of Administrative Law, in

. order to ensure consistency with federal and state laws and
*.,.I’ ,re&sations  gcn*eming  the educatiov  of handicapped children.

7588.  This chapter shall become operative &I  July  1,19&Z, except
Section  7583 which shall become operative on January 1, 1985.

SEC. 3. Section 11401 of the Welfare and Institutions Code is
amended to read:

11401. Aid in the form of AFDC-FC shall be provided under this
chapter on behalf of any child under the age of 18, except as provided
in Section.11403,  who meets the conditions  of subdivision (a), (b), or
(c)z

(a) The child has been relinquished, for purposes of adoption, to
a licensed adoption agency, or the department, or the parental rights
of either or both of his or her parents have been terminated  after an
action under the Civil Code has been brought by a licensed adoption
agency or the department, provided  that the licensed adoption
agency or the department, if responsible for placement and care,
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provides to such children all services as required by the department
to children in foster care.
(b) The child has been deprived of parental support or care due

to any of the reasons set out under Section 11250, provided:
(1) The  child has been removed from the physical custody of his

or her parent or guardian, and
(A) Has been adjudged a dependent child of the court on the

grounds that he or she is a person described by Section 300, or
(B) Has been adjudged a ward of the court on the grounds that

he or she is a person described by Sections 601 and.  602, or
(0) Has been detained under a court order pursuant to Section

326 or 636 which remains in effect; or
(D)  Has been placed out of home pursuant to an individualized

education nroflam  developed under Section 7572.5 of the
Government Code&

-

(2) The child has been voluntarily placed by his or her parent or’
guardian pursuant to Section 11461.1 or in a demonstration county,
pursuant to Section 16550, et seq.; or
(3) T&  child is living in the home of a nonrelated legal guardian.

(c) The child has been placed in foster care under’the  provisions
of the federal Indian Child Welfare Act. The provisions of Sections
11402,11404,  and 11405 shall not be construed as limiting payments
to Indian children, as defined in the federal Indian Child Welfare
Act, placed in accordance with such act. .’

SEC. 4. As part of the March 15, 1985, report which is required
to be submitted by local education agencies to the Superintendent
of Public Instruction under Section 7583 of the Government Code,
a school district or county office of education shall report all of the
fiJllo&+.lg:  . ,<I  ‘: ..-  :.I- ( ; . . . .,_  .

(a) The estimated expenditures of state local assistance funds for
special education a;ld federal funds for special education for the
1!964&35  fiscal-year used for the provision of occupational therapy,
physical therapy, and psychotherapy. I

(b) The number of handicapped pupils receiving occupational
theiapy, physical therapy, and psychotherapy at the time of the April
p u p i l  c o u n t . .

(c) The name of the agency providing the occupational therapy,
physical therapy, or psychotherapy, including the name of the
agency paying for the service. .

SEC. 5. Notwithstanding Section 6 of Article XIII B of the ’
California Constitution and Section 2.231  or 2234 of the Revenue and
Taxation Code, no appropriation is made by this act for the purpose
of making reimbursement pursuant to these sections. It is
recognized, however, that a local agency or .school  district may
pursue any remedies to obtain reimbursement available to it under
Chapter 3 (commencing with Section 2201)  of Part’4 of Division 1
of that code.

SEC. 6. Notwithstanding Section 2231.5  of the Revenue and
Taxation Code, this act does not contain a repealer, as required by
that section; therefore, the provision:; of this act shall remain in effect
unless and until they are amended 01’  repealer? by a later enacted act.
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~IISOR~-INDIVID~A~~~EDEDUCI\TION  PLX~S.T~~ER~PY,
ASSESHIESTS,  ETC.-SERIOUSLY EMOTIOSALLY  DIS.
, TURBEDCHILDREN: ~~-HO~JROUT-OF-H~~LE~ARE

..,  ,...'.I ,..r,)  ,. :'t 0;' ',*3',X I .*'a , , . - .* .;';y.::
:- ,. ', ' 3. i', I "I?#

,: ,., ,. Assembly Bill No. 8821 ,.,‘...)  1 . .,... :’
, . - :I:.:,‘&  ‘.““:;:

- .,l,.ry!.
0,  :,‘V  :!<,I :-:1;  .‘.  ..,  7:‘: ni 5;,.:

- . *,A,* -. ‘ . :‘,!
.  .

* L‘?!:!m 1214  ~ ~~:‘:i’-..~~.‘~;~~~;!,’
,. _ ,,  . .f  . . 0; G*:*.,

= ”
“’  ‘h act to amend &&ions  7572, ‘k’72.5,7575,7576,‘;S;9,‘&  &h
7581 of, to amend and repeal Section 75&3  of, to add Sectictns  7586.5
and 7556.7 to, and to repeal Section.7574 of, the Government  Code,
to amend Sections 5651, 10950,  and 11401 of, and to add Chapter 6
(commencing with Section 18350)  to Part 6 of Division 9 of, the
Welfare and Institutions Code, relating to minors, makng an appro-
ptiation  therefor, and declaring the  urgency thereof, to take effect
imm~tely. ., ..,,t,;.  :,,: . . ,,.,.  ..,.,  . - ..‘,  ‘..‘:  a::  I!

[Approved by Covmar Se$mnbm  30,153S.  Ned  ai&
i)  t:.  :I’.:: .

Sacrelory  of State ptmkr  30,  IS%.] ! , I’:,  ,,
. . ,,  ‘.I: ::.!  t.

, LECLSIATIVE  COUNSEL-S DIGEST ’  :“.;;::  .,t!.,k
..&~832,W,Jjro~,  ),.f~ors, - ..x-  . . ‘. : .r  .I.

Under existing provisions on interagency reponsibilities  for
providing services to handicapped children, tbe State Department of
Heal& Sex-vices and the State Department of Mental Health are
required to’ adopt regulations in specified  fields relating to their

’ jurikdiction.  : . . ,.,  ~~~: . _ : ._ . .
: This bill would require these regulations%  be debelobed in
consultation  with the  State Department of Education *,  ,“,”

This bill would also require a description of these services to be
included in the county Short-Doyle plan. ’ a.: ” ,
: .The  bill would also require that the recommendation of &-tain
qualified professionals who conducted the assessment after specified
‘reviews zirid  discussions, be the recommendation of the local
educational agency. This bill would be a state-mandated local
program by requiring the  local educational agency  to ensure a
qualified substitute is  available if the respombie  public agency
representative is not available to participate in the individual
education program meeting.

E&sting  law  provides that the State Department of Heath
Services or any designated local public health aeency  shall be
responsible for medical services which are pro\Td&  by a licensed
physician and stxgeon to determine a child’s medically related
handicapping condition which results in the child’s need for special
education and related services.

This bill would delete this provision.
. This bill would require referrals for medical services  for special

education pupils to be based on detailed written reports. This bill

34
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would be a state-mandated I& program by requiring the local
education agency to provide for certain medical referrals.

E,aisting  law provides that parrnk  sh& not be liable for the costs
of therapy treatment services  pro\lded by the  State Department of
Heakh Senices or the Stnte Dcpcutment  of &lent4  Health, when
provided to a child in the public school. if the services are necesssxy
fur the child to beneiit from special  educution. .

This bill would provide that parenti shall  not be liable  for the co&
of therapy henhnent  services  (LS well  as szsessments,  as specified,
when rendered to a child retkred  by  a local education agency for an
assessment or a handicapped child with  an individualized education
program. 1 . , .,...

EMstin~ law ‘requires local a&kiess.raffected  by various
requiremkts  relakig  to specid -&cation  progranx to e&mate
expenditures which will be shit&d  to or Tom  other agencies because
of specified laws and makes other related requirements. <‘,

This bill would repe:rl  that pro\ition on July.1,  1986. *
Existing law requires sgeciki state agencies to develop

regulations relnting to certain as~e-25  ofspecial education programs
by July 1, 1996. This bill would change the date to January 1, 1986.

Under the Aid to Families with  Dependent Children-Foster  Care
(AFDC-FC) progrrun.  aid is provided to a child who has  been
deprived of parental support. has  kn removed from the custody of
a parent or guardian, and is under ~ptcilied  juvenile court orders or
detention, or has been placed out of home pursuant to an
indkidualized education progr;un,

This  bill would delete from the-e prmisions  of the AFDC-FC
prognzrn,  children placed out of home pursuant to an ind.MduaIizeci
education progrnm  and establish &read  a separate program to pay
for seriously emotionally disturb& children, who have been placed
out of home pursuant to an indi\idu&ed  education program, as
specified. This progzn  would be funded from a separate
appropriation in the budget of the State Deparment  of Social
Seivices.  This biU  would be a btit+mandated local program by
requiring payments Lo be issued by the countv  weLTare  department
to residential care providers  uPon  receipt of authorization
documents from the State Department of Mental Health or a

.
i

. /

I .
1.

I

designated county’ mental health  sl;ency.
This bill would also require the Superintendent of Public

hWruction  and the Secretan  of He&h  and \Velfare  to jointly do the
following: (1)  prepare and’impicmlrnt  within editing  resources a
PIon  for in-service training of s~eciiied state and local personnel and
(2)  submit a specified report to the  L&sMure  and the Governor.

Under provisions on interapency  responsibilities for providing
wrkices  to handicapped children, local agencies axe required to
subtit to the Department of Fin;ulce  UI  estimate of a.nv expenditure
‘esPonsibili6es  which ue,  or H-AI  be, acquired  by, or s&ted  from the
agency. The Department of Finance is required to recommend in
the utnud Budget hct anv  ad.ustment; necessary to implement
Ihere  changes in responiibiiity  ibr e.ynditures. ’

. .
I
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” This  bitt+ould  r~qt%e  stnte allocations in the 19N-87  fiscal year
7:.  :g, * * ;,):.. to.be  shtfted.~only once the service  has been tncluded  as a necessary

,I,.
part of the pupil’s tndividu$tzed  education program and the serv+ce
responsibility has been assumed  by another iocai  agency, as specified.

The btll u*ou.td  require the State Department of Social Services and
the State Department of Education jointly to report to the Joint
~Legislative,  Budget CommJtte,e  by January 1. 1988, regarding any
growth. irt~the  number of ,se,verely  emotionally disturbed children

3 determined to need S&hour  out-of-home  care as a result of specified
]egisla&n,,,~  ‘*;  i . * I a ; . ’ ,‘..  . .

: . ...,, .. TheP,C+lifornia  Constitution requires the state to reimburse lo&
5:-’ .i‘I( __ 8,. cP  enciee and school distiictk  for certain costs  mandated by the state.

tatutor):  provmons~  establish procedures for making that. , ,....  :

tetmbursement, including th.-$meation  of a State Mandates Claims
‘* Fund to pay the costs of maodates  w&h  do not exceed @CQ,OCO

statewide and other procedures for claims  whose statewide costs
.f exce+  S3CQ,COO, .‘. ‘1 * 1 4 ,a,.. . .

‘. :., .r,,.:(  Thijbti&Yi$d provide tha\  rebnbursement for costs mandated by
,,,  ,’ , iT 1” ‘thebill  shall&  made purskit  to thosestatutory  procedures and, if

: t&$ie+ide,~.$i  does not,ex$eed  s5Do,CXB,  shall be payable from the
.’ State ht+ndates  C%&ii~  F&id,; .

2: .This  :bitl  !%ould appio~r@91,603,0  from the General  Fund  to
li . the  State Depakktkent  of hiental Health for the purposes of the act,

. :. as specfficdr  I t .  +uld.-.X@ike  that  expenditures  made bv a
I . -oor-nr&rd~:  rri’ental~,.  her&h  service designated by the &ate

i ’ “.i . De$$zrnent .of  M&al  Health to provide prescribed senices  be
,.,! d%r+nced  on a basis of 100% during the period from hkrch  1, 19~6,

: C I: .I  ,,toJune,30,.19& ., .,.* I
,1 : ,This  bti,!vould  tak:e.effe&%&rmdiately  as an urgency stntute.

.I:... ‘4  ,-  , _ ‘A+opria!+n:  yes .  ,  -,;,;:I,:
./._* ., II ’

. i . :; ‘2
*. ,: .’ ‘. ,:1  . * . . ! : .:.:  .<,,.(

v !&&o$  okthe  State ofg!ali~%mis  do enact ar foUow: .:.  :!:3
.:.:, ,>,‘f  .’ . * ) < *. : -‘( ,~.  :

1 L *’
;o~~C$‘IO~ i. ,tTectibn  7572 of the Government Code is amended

,. :*‘. ‘.1 ,.. ., . ‘...,
757i.’  (a\, A:  cad shall be-assessed in all areas related to the

unsuspected  handicip by:‘tho,se  $ualiSed to make a determination of
,L )‘.,. the chi.#‘s  ri&$l for  tiie:seij$x  before any action is taken with

,,: .‘ l ,respect  ‘to  the  prp.vi.rio’n  of telat,ed  services or designated instruction
‘! 3”s and &%i&  to a’child.  includinc. but not limited to, services  in the

,I .,, , areas of: &u’bakiomi.l  therauv;ohvsical  theraov,  osvchothernp!..  ands ; 1 othei’“inerit~~:,hcitlth  bsessments.  All assessments required or
. ‘.<x  conducted.. pursuant to.khis  section shall be governed by the

/. -1 1 , ~~~a&Gi%$nt  di~eduiCs.,&iiabied  in Article % (commencing with
‘X  !$$I$&  56&$of  Chat+  4 o’f:Fut  30  of Division 4 of the Education.* ,:’ _I .‘. , / _ ‘,, ,!  co&& <;r  ,,. a :.::  , . : ,c  ;;  ?

.: ‘_ .#’ ? ! ‘, (;:‘(bj’-  0c~uua’tiona.l  thi;;;{py and  phvsical  therapy assessments shall
:- /” be cbnducied by- qualified  medi&J  personnel as specified in

reg;lla&oncdeveloped’by  ‘the State Department of Health Serv~ccs
in consultanon  with  the State Department of Education.

1 * 36
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(6)  Psychotherapy and other  mental health assusm enb SlIdI be
conducted by q&ed mental health  profkomds  as specified  in
r&ilntions developed by the State Department of Mental  Haaith&.~
consultation uitb the State Deoartment  of Education, pursuant to

: this chapter.~  ” ’ *
1 (d) A related set&e  or~d~gnated  instruction and seryic’e  shall

only  be added to the child’s individualfzed  education program by the
individlwlized  edukation  jlrogram team, as described in Part  30
(commericing  iitii Section 5fiOW)  of the  Education Code, if a formal
astiessment  has b&n8:60nducted  pursuant to this section, and a
qukl.ified:‘perscm  conducting, the  assessment recommended  the
service in order for the ctrlldtoibenefit  h-om special education.-
case shs.U  the Cndusioir of~“necessarv  related serfices in a ~uoii ’s
individu&ted  education~~lan’ibe  contingent upon identif+ina  the
fundine  sotice:K;dtbing in this section shall prevent a parent from

2.: obtaining ti independentjkuesrment in accordance with subdivision
(b),, of Wtion-‘6639  of 016’  Education Code, which  sbaU be
corijidered  by:the  individualized education program team. . .

jl) Whenever ,811 kssessinent  has been conducted purs;nm;;z
/’  ’ subdivision- (b\ or,?:(c\:  tlhl recommendation of the pe

condoct&thd  assisiment shak be reviewed and discussed with the
paient nrid \iijd
&tication:brocrrrarri,tcam  oriorko the meetinn  of the individualized

‘edtiEniion  aromm team.  When  the  proposed  recommendation of
se’  _ er50n  h&!‘: been &cussed with the parent and there is
disamtiment  on the-recommbndation uertainine to the related

j ” senice,&e-nuent  shallbe  notified  in writinn  and may  reauke  the
person. \bhb conducted:the’,8csPsrment  to attend the ind.ividuaked
educdb’on  rjrovam  team meetine to discuss the recommendation,
The person  tvho.  &duct&l  1 the assessment shall  nttend  thg
~indhiduQikcl  kiucation  $iomam  team meeting if reauested.
FoUoxinp  this discussion and review, the recommendation of the
person who conducted the assessment shal) be the recommendation
of the indkiduklized ~%lucattirH  promam team members who are
pttendinc  on behalf of the local educationnl  aeencv. .,

I!?)’  If &I  -independent  akessment  for the urnvision of r&ted
servicer or desimtnted  instruction and services is  submitted to the
tndi~idu~klized~education  promam team, review of that irzsessment

i shaU:b~cohddt%x-bv  the  person smcifkd  in subdivisions (b) and
[cl. II-$ recckmendation  of the person who reviewed the..) lndeorindent  kssissmrn’t  shall be reviewed and discussed with the

’ parerit  :3nd  ~-~~ith  adprbmiute  members of the individualized
edticcntioti  .prbaram:team’;g+iorti.to  the meeting of the individualized
educaaon  oroaxmi’t~am;  Tbe’oarent  shall be notied  in writis  and
mav reotiest  t+e person .who;keviewed  the independent assessment
~~:Wtenri~  thi’indiiiduaked~  education proRrvn  team meetme to
&us-the.  re?otiendationi~  The person who reviewed the
independent messment  shal.tittend the individualized education

. .
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hdependcnt  aasesament  shall be the reoomrnenciation  of the
jndividualized  education pronam  teammembers  who are’attending
pi behalf  of the local  as!encv, . ,

~3)  A~V  eutes between the parent  and team members
nsnresenttng  the public agencies renardine a recommendation made
in accordance with paraarsohs  (1) and (2)  shall be resolved pursuant
to Chapter 5 (commenctna  with Section 66500) of Part 30  of Division
4 of the Education Code.

(e) Whenever a related service  or  deafgnated  instruction and
mwice specified in subdivision (b) or (c) is to be oonsidered  for
inclusion in the child’s individuahaed education program, the local
education agency ahall invite the responsible public  agency
representative to meet with the individualized education program
team to determine the need for the service and participate in
developing the individualized education program. If the respotible
public agency representative  cannot meet wtth  the individualized
education program team, then the representative shall provide
written information conceming  the need for the service pursuant to

* ~bdhision  (d) of this section.  Conference cab, together wltb
I written recommendationa,,are acceptable forms of participation. Lf

t,he resr)onsfble  public agency representative will not be available to
arMpate in the individualized  education uromam meeting. the

ocal  educational agencv shall ensure that a qualified substitute L
available to ex&in  and interpret the evaluation pursuant to
mbdivkion  (d) of Section 56341 of the Education Code. A copy of the
information shall be provided by the responsible public agency to the

arents  or any adult pupil for whom no guardian or com.en*ator  has
teen appointed.

SEC 2 Section 7572-S of the  Government Code  is amended to
read: .-.

7572.5. (a) When an assessment Is  conducted pursuant to Article
2 (commencing with  Section 55320) of Chapter 4 of Part 30  of
Division 4 of the Education Code, which determines that a child is
seriously emotionally disturbed, as defined in Section 300.5 of Title
34 of the Code of Federal Regulations,  and any member of the
individualized education program team recommends residential
‘placement based on relevant assessment information, the
fndividualked education program team shall  be expanded to include
&representative of the county mental health department. ‘7

* ..-.A
VVV , .c‘.

* (b) The expanded tidividualked  education program team shall
review the assessment and detemzine  whether:
* (1) The child’s needs can reasonably  be met through any.

combtnation  of nonresidential services, preventing the need for
out-of-home care.

(2) Residential care is  necessary for the child to benefit fro;’
educational services.

(3) Residential services are availuble  which address the neecb
identified in the assessment and which will ameliorate the conditions
leading to the seriously emotionally disturbed designation.

z-ii
224 Changes  or  addltlons  tn Isrt mm  indhled  by undwtino
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(c) If the review required in subdivision (b) results in an

individualized education program which calls for residential
placement, the individualized education program shall include ail
the items outlined in Section 56345 of the Education Code, and  shall

also include: . *
(I) Desknation  of thb’counk men&l health de&&nent  as laid ’

cue  manager. Lead cnse mananement resoonsibilih mav be .
deieeated to the countv  welfare department bv ameement between
the county welfare department  and the designated mental health
depnrrment.  The mental health department shall retain financial
resaonsibiiitv  for provision of caSe management services.

(21  Provision for a review of the case urozress.  the contin&
neid  for out-of-home placement, the ext& of-ccdkpliance  with tb;
(ndlvidualized  education program, and progress toward alleviating
the need for out-of-home care, by the full individualized education
program team at least every ‘kix months. ,.  . , ~ _’  ‘,  i,:  :,.  , .I..

POP : i .
13) Identification of an appropriate residential facilih)  for

placement with the assistance of the count  welfare  department as
necessarv.

SEC. 3. Sestion  7574 of the Covemment Code is repdaled.
SEC. 4. Section 7575 of the Covemment  Code is amended to

read:
7575. (a) m Notwithstanding any other provision of law,  the

State Department of Health Services, or any designated 1oca.l  agency
administering  the CaBfornia  Children’s Services, shall  be responsible
for the provision of medicallv  necessam  occupational therapy and
physical therapy, as specified by Section 250 et seq. of the Health and
Salety  Code, by reason of medical diagnosis and when contained in
the child’s individualized education program. : .

12)  Related senrices  or designated  instruction and  services not
deemed to be medicallv necesmrv  bv the State Department of
Hrnlth  Services, which the individualized education ur0Rra.m  team
determines are necessarv in order to assist a child to benefit from
~ecinl education, shall be orotided bv the local education agencv bv
qualified  personnel whose emplovment  standards are covered bv the
Education Code and~implementing  regulations.
. (b) The department shall determine whether a dalifornia
Children’s Services eligible pupil, or a pupil with a private medical
referral needs mec&ca,Uv  necessarv occupational therapv  or phvsicai
Zhera9y.  A medical* referral shall be based on a written reportVFrom
a licensed physician and surgeon who has examined the pupil. The
9itten  reoort  shall include the following:

--’
I

I
I

vvv 4:  ’
11)  The diagnosed  neuromuscular. musculoskeletal,  or phvsical

bandicnoding  condition  prompting the referral.
B The referring nhvsician’s  treatment go& and objectives. ’
3) The ba.sis  for determining the rerommended treatment  nnals
U1w
pupil’s diagnosed  condition.

‘fabd v indit.tms  t.rt d&tion 225
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14) The relationship of’the  medical disabilitv  to the pupil s need
tar mecial education and related services.

5) Relevant  medical records. ‘,>.  .._,I
’ h The  deparknent shall provide the service directly or by

contracting with another public agency, qualified individual, or a
atnte-certified  nonpublic nonsectarian school or agency., I.
@J  Local education agencies shrill provide necessary space and

equipment for the provision of occupational therapy and physical
therapy in the most efficient and effective manner. - . - . - .

@J The  department shall also be responsible for providing the
services of a home health aide when the loeal  education, agencv
considers a less reshictive  placement from home to school for a pup;1
for whom both of the followins  conditions exist: . :r

* II)e California Medical Assistance Program provides a
life-suoporbng  medical service via a home health aeencv during the
time in which the pupil would be in school or travehng behveen
school  and home.

fg) The medical  service urovided requires that the pupil receive
the oenonal assistance or attention of a nurse, home health aide,
parent or guardtan,  or some other specially trained adult in order to
be effectivelv  delivered.

SEC. 5. Section 7576 of the’Govero.ment  Code is amended to
read:

7516, Notwithstanding any other provision of law, the State
Department of Mental  Health, or anyocommunity  mental health

- service de&mated  bv the State Deoartment  of hfental  Health,  shah
be responsible for the provision of psychotherapy or other mental
health services, as defined bv reaulation  bv the State Departnlent  of
Mental Health, developed in consultntion  \<ith the State Department
of Education, when required in the child’s individualized education
program. This service shall  be provided directly or by contracting
with  another public ngency,  qualif?ed  indi\idua.l,  or a state-certiied
nonpublic, nonsectarian school or agency. 5 ,.
I SEC. 6. Section 7579 of the Government Code is amendad to’
read: ..,,....
7579. (a) Prior to placing a handicapped child or a child

suspected  of being handicapped in a residential facility, outside the
child’s home, a court, regional center for the developmentally
disabled, or public agency other than an educational agency,  shall
notify the acimkristrator  of the special education local  plan arca  in
which the residential facility is located. The administrator of the

special  education local  plan.area shall provide the court  or other
placing agency with information about the availabilii)-  of a.11
approprinte  public or nonpublic, nonsectarian special education
program in the special education local  plan area where the
residential facility is located, ’ - .

(b) Notwithstanding Section 56159 of the Education Code, the
involvement of the administrator  of the special education local  plan
area in the placement di.~usslon,  pursuant to subdivision (a), shall
In no way obligate a public education agency to pay for the
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residential MSk  and the cost  of noneducational services for a child
placed in a licensed children’s institution or foster family home.

(12)  It is the intent of the Legislature that this section will
encourage communication between the courts and other public
agencies which engage in referring children to, or placing children
Lq  residential facilities, and representatives of loca!  education
ngencies.  It is not the intent of the section to hinder the courts  or
public agencies in their responsibilities for placing handicapped
children in residential facilities  when appropriate.

SEC. 7. Section 7582 of the Government Code is nmended to’
read:

7582. Ass&menk  and therapy tm~trne&  services provided
under prograrm  of the State Department of Health Services or the
State Department of Mental Health, or their de&mated la I
agencies, rendered to a child referred bv a local education agencv for
nn assessment or a handicapoed  child with an individualized
education ~romm,  shall  be exempt from financial eligibility
standards and family repayment requirements foi these services
when renderd pursuant to this chauter.

SEC. 8.  Section 7583 of the Government Code is amended to

I

read:
7583. Each lo&  agency affected by this chapter shall estimate

expenditures which were previously borne by the agency which will,
as a result of enactment of thFr  chapter, shift to aGoth&r agency, or
shall  identify and estimate ik responsibility for expenditures which
will be acquired by the agency as a result  of enactment of this
chapter. The agency shall report the estimated shifk  in responsibility \
in costs  through approijriate  state agencies by March 15, 1985,  and
report actual shifts in expenditures an.nuaLIy  by March 15 in
subsequent years. The appropriate state agencies shall  submit this
tionaiition  to the Department of Finance annually  by April 30.

(b) The Department of Finance shall, in the annual Budget Act,
recommend appropriate adjustments, if any, in allocations and
entitlements to local  agencies to reflect any shifk in expenditures
caused by this chapter.

(c) Any reductions in state “allocatioi  for IocaI ‘iducational
agencies resulting from this chapter shall be applied equally on a pro

.rata  b& by the Superintendent of Public Instruction
(d) By January 15,1985,  the superintendent and the Secretary of

Health and Welfare shall  jointly develop uniform data collection
forms to be used by local agencies in reporting under this  section.

Jet  This section shall remain in effect onlv until Tulv  1,19&?. and
as of that dnte is repealed, unless a later enacted statute, which is
chaptered before lulv  1, !966,  deletes or extends this date.

SEC. 9. .%&on  7586.5 is added to the Government Code, to read:
7586.5. Not later than Jamuuy  1, 1988, the Superintendent of

Public I.~~huctioo  and the !&cretary  of Health and Welfare shall
johtb dmit to the Legislature and the Governor a report on the
implementntion  of this chapter. The report shall  include, but not be
limited to, information regarding the number of compbiink  and due
process  hearings resu&ng from this  chapter.
wmbol  V indicates  hxt d&lion ., 227
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SEC. 10.  Section  7564.7  is added to the  Government Code, to
read:

7566.7. The Superintendent of Public  Lmtruction  and  tbe
( Secretary of Health  and Welfare shall jointly  prepare and implement

wkhin  existing resources a plan  for in-service traMng of state and
lbc&~sannel responsible for implementing the provisions of this

SEC, il. Section 7581 of the Government Code is amended to
read:

7567. By 1anuar-y 1,@&,  each state department named in this
chapter  &all develop regulations, as necessary,’ for the department
or designated  lo&i  agency to’implement  this act All regulations shall
be review&y the Superintendent of Public Instruction prior to

’ filing with  the  Office of Adnainistrative  Law, in order to ensure
consistency with federal and state laws and regulations  governing
the education of handicapped children. The  directors of each
department shall adopt all re&&ations  DLUsllsnt  to this section as
emergency  reauJations  in accordance witb  the provisions of Chapter
3.5 (commencing with Section 11340)  of Part 1 of Division 3 of Title
2 of the Government Code. For the nuroose  of the Administrative
Procedure Act, the adoption of the  regulations shah be deemed to be
an emergency and necessarv  for the immediate oreservation  of the
public peace,  health and safe&,  or aenerai welfar e. These refslatiom
shah  not be subject to the  revie w and approval of the Office of
Adminis~ative  Law shall not be su bject  to automatic repeal until 180
days after the regulations take eReck  and shall become effective

pursuant to this  section shall
ity  for public pnrticioation  andmaximum feadble opwrhm

oomments.
SEC. 12. Section 5651 of the Welfare and Institutions Code is

amended to read:
5651. The  annual  Short-Doyle plan for each county shall  include

alI of the foUowirig: .‘. . .d
(a) A detailed pr~entation of all expected ekpenditures  of

county, state, and federal government funds and all anticipated
’ public and private revenues.

lb) A prw-tic description of each of the  services provided
for in subdivision (a) including a.ll  of the following:

(1) Program type using definitions prescribed in the “cost
”allocation  and planning model where applicable.

(2) The number of staff in full-time equivalents if this information
is applicable to the service type.

( 3 ) An estimate of the unduplicated number of clients served and
the number of units of service to be provided.

(4) The priority populat;oru  to be served.
(5)  The  number of beds if this information is applicable to the

set-i&e  type.
(6) A detailed description of the program if the service is  one

newly added in the year for which the annual Short-Doyle plao  is
submitted or newly added in the  prior year.
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(7) A detaikd description of the ser.&e  if the number of units of
services or the cost per unit of service has  changed more than  25
percent from the annual  Short-Doyle plan  submitted for the
p r e v i o u s  y e a r . . . ,(.  .,

(8) A detailed  dexriptioh  bf knobation  or iimodeiing  cost% if
f=Y. ‘. ”

(c) Additional i&&&on  ‘M  may be nec& ‘;o’  &Lc;  ;&al
phning needs as determined by the  county. ‘1’ II-

(4 A  nlmm~lv presentation of all ‘expected e&endihires  Of .
count);,  state, and federal government funds  and  all anticipated
public and  private revenues. s . .a  ,,  . - :‘ ,

(e) .ksuranc-es  that the  musty  is in M;mpliance  with the following
requirementr:

(1) The  Laoal  M;,t.al  Health  Ad&&‘koardrha;  rkiekd  a.& 1
approved procedures insuring ci t izen and professional  involvement
leading to the  formulation and adoption of the annual  Short-Doyle

:

Ph.
(2) A quality assurance plan  approved  by tbe department is  in

‘i

Fihce,
(3) Certification review hearing procedures approved by the

department are in force. :
(4) A plan for providing case sri&-igem&i  services a&&d by

be  &pmenth  in fore. ..I  I..  * .,.  .~;~  ‘:
(r) Other  information determined to be nec(?syITy  by the director.
u A de-scription  of the services rwuird by Sections 7571 and

7576 of the Government Code, including  the cost of those services.
Any county that  wishes to mc&fy  its plan  shall obtaiu  prior

approval by tbe department in accordance with procedures
established by the director. :.,  ,,. # , ‘:

SEC, 13.  Section  10951)  of the  Welfare and tittihxtions  Cbde is
amended to read: .  .  (1.’

109~. zf any  applicant for or recipient of pubtic  social services is
dissatisfied with  any  action of the county department relating to his
application for or receipt of Public  social  services, if his  application
is not acted  upon  4th  reasonable promptness, or if any person who
desires to apply  for public  social  services is  refused the opportunity
to submit a timed application  therefor, and is dksatified ~5th  such
refusal,  he shall, in person or through an authorized representative,
Whout  the necessity  of filing  a claim  with the board of supervisors,
upon filing a request with  the State Department of Social  Services
or the State Department of Health Services, whichever department
atiters the public social  service, be accorded an opportunity for
b hir  hemg.

~~~ithstanding  my  ocher  provision of this code, there is no right
to a state hearing when  either (1) state or federal law requires
‘“tomJtic  eranl  adjustments  for classes  of recipients unless the
leason  for &  individual  request is incorrect grant computation, or
(‘) be  sole issue is a federal or state law requiring an automatic
chmQe  in services or me&x.I  assistance which adversely &ects
seme or all  recipients. .*I ,._..: 43
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*or the purposes of administering health care services and medical
assistance, the State Director of Health  Services shall have those
powers and duties conferred on the Director of Social Services by
this chapter to conduct fair hearings in order to secure approval of
a state plan under the provisions of appbcabte  federal law. s

The State Director of Healffi  Services may contract with the State
Department of Social Services for the provisions of fair hearings in
accordance with this chapter. .’  ’ .’ L’ :

. As used in this chapter, “recipient” means an applicant for or
recipient of public social services except aid exclusively financed by

* . . .

county  funds or aid under Chapter 3 (commencing with Section
12003)  of Part 3 of this division, or those activities conducted under
Chapter 6 (commencing with Section 13350)  of Part 6. ,.  .i.  I
* SEC. 14, Section 11401 of the Welfare and Institutions Code is

* amended to read: ., ,., ” ““.;‘,
, 11401. Aid in the  fo$r of AP’DC-ik  shall be provided under this

chapter on behalf of any child  under the age of 18, except as provided
in Section lJ403,  who meets the  conditions of subdivision (a), (b), or

II\  1
($) The child  has been relinquished, for purposes of adoption, to
a licensed adoption agency, or the department, or the parental rights
of either or both of his or her parents have been terminated after an
action under the Civil Code has  been brought by a licensed adoption
agency or the department, provided that the licensed adoption
agency or the department; if responsible for placement and care,
provides to such children all services as required by the department
to children in foster care. .

(b) The child has been deprived of parental support or’care  due
to any of the reasons set out under Section 11250, provided:

( (1) The  child has been removed from the physical custody of his
or her parent or guardian as a result of a iudicial  determination that

, pntinuance  in the home would be contrarv  to the child’s webare
and that, if the child WBF niaced in foster care, reasonable  efforts
were made, and will continue to be made, to prevent or eliminate
the need for removal of the child from his or her home and to make
it nossible  for the child to return to his or her home, and any of the
fouowin~  annlv: .’

(A) Fe child has been adjudged a dependent child of the o0m-t
OD the grounds that he or she is a person described by Section  3wL

(8)  The child hm been adjudged a ward of the court on me
groundsthat  he or she is  a person described by Sections 601  and m

(C) The child has  been detained under a court order pursuant to
Section && or 636 which remains in effect

VVV ) .
(2) The child has been voluntarily placed by his or her parent  or.

guardian pursuant to Section ll~o1.1  or in a demonstration county,
purSIunC  to Section lE50, et seqp

(3) The child  is living in the home of a nonrelated legal guardian.

l.n AI
0) The  child  has been plnced  in foster care under theofederal
‘an Child  Welfare Act&e&ions  11402,11404,  and 11405  shall not

4 4
230 Changec  or clddllirxn in brl  arm  indlcmhd  by undoriincl
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bc canstrued as limitig payments to &an children, as dcfinod  in
the  federal Lndian  Child Welfare Act, placed in accordance with  &&
act ‘*

SEC. 15: Chap& 6 (con&king wi’& Section 1635O)‘Ls  added to
Part 6 of Divkion  9 of the Welikre  and krstitutions  Code, to read:

xi&&R  6. &l,,&  i&3&NhLLY  DISNRBZ  CHILD’m:,‘:‘, .:::  . l?4-HOUR  OUT-O~HOME  CAJI!J . ‘ : . ‘ . a4I.  :..J  d
.:I  .**I ,(  ‘,,.,‘.”  ,,..  .(  ,*.  , .‘:  .:  1,;  . . . . ‘ ,I.,  s.....  . * 1

16%~.  (a) Payments for Z&hour  out-af-home  care shall  ‘&
provided under this  chapter on behalf of any seriously emotionally ,’ !
dksrbed  child  who has been placed  out-of-home pursuan t to an
individualized education program develop&d  under Section 7572.5 of

1

the Government Code. these  payments shaU not constitute an aid
payment or aid program. * ’

(b) Payments shavoniy be Ade to cl&ren  pked in prkately
operated residential facilities licensed in accordance with the
Community Care Facilities Act . ss  I ~e .’ +. ‘*,

(c) Paymenb &ill  be based on rates established in accordake” :
with Sections 11461,11462,  and 11463 and shallbe based on providers’,
actual allowable costs. . . . . . ..I I,.

(d) Paymenb for !?&ho&  out-of-home care under this’iection
shall not result  in any  cost to the  seriously emotiodly  disturbed ,
child  or b.is  or her parent or parents. ‘...’  “. I

18391. (a) Paymenb shall  be isrued  by the countr welfare *
department to residential care providers upon receipt of
authorization documents from the State Department of Mental
Health or a designated county mental health  agency. The  county
welfare department located in the same county as the county mental

j

health agency designated to provide case mcmagement  services shall
be resporrsible  for payment under this  section. Authorization
dments shall  be subr&ted  directly to the  county welfare

department clerical  unit responsible for issuaoce  of warmntr  and
shall  ioclude  information suf’ficient  to demo&rate  that the child
meets all eligibility criteria established in regulations by the State
Department of Mental Health, developed in ~~~nsultatiot~ with  the

/

State Department of Education. - s.‘,  1
(b) The county welfare departmekt  shall submit reportr  to the

‘Stale Depment  of&&d  Services for reimbursement of payments
issued to sehously  emotionally  disturbed children for !&hour
out-of-home  care,

163~ County welfare dep&&ents  may, at their option  and  4th
aPPrOVd  of the State Depurenent  of Social Services  and other
appropriate agencies, enter ifsto agreements with other local
agencies for the delivery  of a &gle  payment for all related services
for a seriously emotiondy  &h~rbed  child to a residential  care
Provider.

1@4.  h’hen an in&~du&zed  education program cabs  for
Nhour  out+f-home  care, the county  welfare department shall
Provde ~.~sisrance,  IU necessary,  h identifying a facilkty suited to the
child’s medr  and in placing the child in the facility.

‘ymbol  ‘? kk.i.n  ,.a dm,.,,en .“S  ....* 231
45
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18354. (a) If a provider of %-hour  out-of-home care to E child
who has been placed pursuan t to Section 7572.5 of the Government
Code in a 24-hour  outsf-home placement disputes an action of the
designated county mental health agency regarding the providers
ebgibihty  for payment, the provider may request a review of the
Iasue  by the designated county mental  health agency, Designated
county mental health agencies may e&d&& pohcies  and
procedures, as may be necessary, to implement this  subdivision.

(b) If the issue remains unresolved after the review by the
designated county mental health agency, then the provider may
request a review of tbe issue by the  State Department of Mental
He&h. The Dkctor  of Mental  Health may  establish policies .,-md
procedures, as may be necessary, to implement this subdivision. The

.review  under this subdivision shall  be Iimited  to the issue of whether
the eligibility for payment criteria established by the State
Department of Mental Health  was correctly applied. : .’

lS5.56. Nohvithstanding  any other provision of the law, M-hour
out-of.homb  care for seriously emotionally disturbed children who
are placed in accordance with  Section 75725  of the Government
Code shall be funded from a separate appropriation in the budget of
the State Department of Social Services in order to fund both  24hour
out-of-home care payment and local administrative costs
Reimbursement for !24-hour out-of-home care payment costs shatl  be
from that appropriation, subject to the same sharing ratio ss

* presmibed  in subdivision (c) of Section 15!W,  and available funds.
Reimbursements for local  administrative costs shall also be from that
appropriation, subject to the same sharing ratio as prescribed in
Section 15204.2 for the Aid to Families  with Dependent Childmn
program, and available funds. .. r.ir.4

SEC. 15.5. (a) The Legislature recognizes that current estimates
of the number of severely emotionally disturbed children in the state
who need 24hour out-of-home care may be less than the number of
children in need of such care as determined appropriate through the
Individual Education Plan  (IEP) process established under Chapter
1747, of the Statutes of 195% .: . I . i . ~ +i

(b) Therefore, the State Department of Social Services and the
State Department of Education shaI.I  jointly report to the Joint
Legislative Budget Committee by January I, 1966, regarding any
growth in the number of severely emotions.Uy  disturbed children
determined to need Q&hour out-of-home care as a result of Chapter
1747 of the Statutes of 1964. Th& repcrt  shsll include documentation
of the cost impacts on the state, county,‘and  federal governments for
the cost of IA-hour  out-of-home care for these children.

SEC. 16. Funds not to exceed the total amount reported by the
State Department of Education, as verified by the Department of
Finance pursuant to Section 7683  of the Government  Code and
Section 4 of Chapter 1747 of the Statutes of 1984,  shsll  be transferred
JttIy  1, 1966, from the Stale Department of Education to the state
departments responsible For ser,lces specified in Chapter 26
(commencing with Section 7570) of Division 7 of Title 1 of the

232
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Covemment  Code and designated in each pupllf individualized
&jcadon  progmm. ..reeb  , 1 . . . . . .,.  h .

SEC. 17. Reimbursement tb local  agencies and school districts foi
cats  mandated by the state pursuant to this act shall  be made
pursuant to Part 7 (commenoing  with Sbction  17500)  of Division 4 of
Title 2 of the Government Code and, if the statewide cost of the
claim  for reimbursement does not exceed five hundred thousand
dollars  ($!XX$(XKI).  shall  be nude from the State Mandates Ckims
Fund. .1

SEC.‘lB.  The sum of one million six’hlnbl-ed  thousand dollars
($l,6X,@JO) is hereby appropriated fromlbe  General Fund to the

i

State Department of Mental Health for purposes of conducting .
assesnnents  and participating in developing individualized
education programs  as required by Chapter 26 (commencing with
Section 7370) of Division 7 ofTitle  1 of the Government Code, during

)!

the period of March  1,1956  through June 30,19&I  Notwithsknding
Section 5705 of the Welfare and Institution Code, expenditures
made by a community mental health  service designated by the State
Depment  of Mental Health  to provide the  services described in
this section shall be financed on a basis  of 100  percent state funds
during  the period from March 1.1986,  to June 30,1986,  inclusive. ’

SEC. 19. This  act is an urgency statute necessary for the I
immediate preservation of the public peace, health, or safety  witbin
the  meaning of Article IV of the Constitution and shall go into
immediate effect. The fact.5 constituting the necessity are:

In order for regulations to be developed in time for the orderly
f

transfers of service and funding responsibility required by Chapter I
1747 of the Statutes of 1984, it is necessary that this bill take effect
immediately, I, .;: ..*: . .,, ,. t ‘y’::‘~  I ,,I.,.  ‘:.‘.“~ I

I i .*t.,-  ‘*+  * s. ‘“y  ,“;.:, .::.:  , , ,’ t * I: . . I I :. .‘.a’,(  ., . . . 1 ;

* 3lULTIFAMILY  RENTAL HOUSING-BONDS AND ’
SECURITIES-CONSTRUCTION AND : ”

4~ act to amend Sections 51w5,,51335,  and 52.080  of the Health  and’
s;lfety  Code,  r e l a t i n g  t o  h o u s i n g .

[Approved  by Cavern& September WI985.  F&d  with
secl+t.wy  of state Scptemkr  30,16a5.]

, .,

I .
LEGXSLA7NE  COUNSEL’S DIG&ST  ‘:  : :  ’

AB  m, M Waters. Mxki.hrdy rental housing.
,(I)  bthg law requi.re:r  the Calik,tia  Housing Finance Agency,

Whh 90  days following the close of each fiscal year, to submit an

.--

c
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DMSION 9. JOMTREGUWTIONSFORHANDICAPPED~REN
CHAPIER  1. INTEXAGENCY  RESPONSlfllIJTIES  FOR PROVIDING

,SEIWICEX  TO HANDICXF‘PED  CHILDREN

DGTAILED  ANALYSIS

CfWTER  1, ~RAGENCIRESPONSIBI~EljFORPROMDINC
SERVICESTOHANDICAPPEDCNI~REN

Article  1. Gencd  RoViriml¶
&&xl
etmo,  sccpa
63010. ceneral Definitions

&tide  e Murti  He&b  a n d  R&tad  kviws
SecHcJn

‘ EE
MentaI  H&h Dsfinltionr
bcd  1~t~t%~fW,’  A g r e e m e n t

. 6wMo. Rek~l and  Aurrmtent
ow50. IndlviduaiIzed  Educntion  Rugnun

Micla 3 .  l!4-Hour  Out-oLHome  Cue r-
s&on

WIW. Placement of Smio;tly  Emotion.lly  DLhvbed  Pupb
60110. Cbc Mwgcmcnt

Article  4. Fltumid  Pruvirl~~  for fA-How  Out-of-Home Plrnmmt
section
w!an Fiimdd  RupodblUtiu

Article 5. Ckcuptiorul  ‘llenpy  urd Phyricrl  Thcripy
!hction
Kmo. Ddinititl;u

wxo* lad interagency Agreement
Wm. Referral and  Auesrment
w330. Spam and Equipment for Occupationd  Thervy  and Physical

Therapy

Article 6 . Home Her&h  Aide
Sectian .  .

” w4w, Spccinlizcd  He&h  Needa  Aide

kt~clc 7 . Uccnsing  P 0xnmunii-y  Care Facility I
S e c t i o n /‘
wwo. Exobange  of Lwm~tion

Section
ArKclc  8 .  Proccdwnl  SPlcwrdt

oowo. Due Profen Hearings

Article 9. lnloragency  Dispute Raolution
8 section

006w. Applicetion  or Procedure
00510. Raolution  Procedure

, EXHIBIT "C"  '
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JOINT  R E G U L A T I O N S  F O R T I T L E 2
H A N D I C A P P E D  C H I L D R E N

t-u  HP  xE-%lX4II

&tide  1. General Provisions

6ooo0,  S c o p e .
‘. :

The provisions of thii chapter shall  implement Chapter e6  (commencing
with Section 7670)  of Division 7 of Title 1 of the Government Code relating  to
intera  ency  resp&sibillties  for providing services to handicap
This chapter  applies to the State Departments of Education, J

ed child&n.
entsd  Health,

Health Services, Social Services, and their designated local agencies.
The intent of this chapter is to assure conformity  with Public Law 94.142:  The

Education for All Handicapped Children Act of 1975, (‘20 U.S.C. $ 1401 et seq.)
and Section 504 of Public Law 93-112:  The Rehnbilitstion  Act of 1973, (29  U.S.C.
( 7B4),  and their implemeting  regulations including Sections 76.1 et see,., 104.1
et seq., and 300.1 et seq. of Title 34 of the Code of Federal Regulations. Thus,
provisions of this chapter shall be construed as sup

P
lemental to, and in the

context of, federal and state laws and regulations re sting to individuals with
exceptional needs,

. . -
NOTE: Authority cited: Section  7587, Government Code. Reference: Section 7570, Cov.
smment  Code.-
HISTORY:

1. New Division 9 (Chilptcr  1, ArHcln 1-9, S&tons 6owobo610.  not ccwuecutive)  tiled
l&31-&3  as  nn’emergeny;  dcsignetcd  effective I+85  (Re@tcr  86 .  No. I), A Certificate
ol’Comolinnn  must Lx transmitted  to OAL wtthln  180  dwr  or cmerwnw  lanwnc  will
be rep&d on 6.3nJ.E.

-.  - -

, * ,...:+sI a,,  .,  **..c:t,: *.a  .,i,.(,,. %  Division 9 (Chapter  1 , Articia  l-0,  Sections 6ooMLbo610,  not co-tlvej  diled’

..(,  “I  ,..#I”  s.!.i  . ‘::‘g..*,;  ,:‘,,:;-  .:,A.~..
‘I.‘,::  . 83066 ns an emsr~ency;  effective upon  iXng (Re&ter 86, No.!?&.  A Certificn\e  of

I, , , ‘. Compliance must be transmitted to OAL within 120  days  or emergency language  wtll  be
:’ . . I, repealed  on 1&2&86. ’
I ,“‘.,  ‘,(  .(  : .a,?,  ,’

. I .,....*”  ”’ ; . ‘ a .I 3. EdltoriaI  correction  of HISTORY NOTE No. I (Kegirtcr 66, No. 18).
.:.,‘* ., .’ ’

0’
60010. General Definitions.

. ‘( (a) Words shall have their usual meaning unless the context or a den&ion

.;
clearly indicates a different meaning, Words used in their present tense include

.  . the future tense; words in the sin lar form include the plural form; and use
of the masculine gender includes t e feminine gender. Use of the word “shall”r
denotes mandatory conduct; “may” denotes permissive conduct.

(b) “Confidentiality” means the protection of spoken and written communi-
c a t i o n s ,  inctudin
of Section 99.3

clinical and educntionai  records governed by the provisions
ok Title 46 of the Code of Federal Regulntionr, Section 300.500

ofTitle  34 of the Code of Federal Regulntions,  Sections 627,4534,5325  and 10650
of the Welfnre  and Institutions Code, and Section 2690  ofTitle  17 of 45 C&or-
nia Administrntive Code. 1

(c) “County superintendent ofschooIs”means  eitheran  appointed or elected
ofGin  who, within the county’s jurisdiction, supervises and ensures adherence
to education laws as defined in the California Stnte  Constitution, Education
Code, nnd Title 5 of the California Administrative Code.

(d) “Designated instruction and service” and “relnted  services” means a
component of progrnm options ns described in Sections 56361 (b) and 56363(b)
of the Education Code, Section 1401(17)  of Title 20 of the United States Code,
and Section 300.13 of Title 34 of the Code of  Federal Regulations.

(e) “Individualized education program tenm” means a tenm which is con.
stitoted in nccordance  with Section 66341  of the Education Code, and Section
300,344  of Title 34 of the Code of Federnl Regulations,

(f)  “Expanded  individualized education program tcnm”  menns  a team which
is  constituted in accordance with Section  56341 of the Education Code nnd
pursuant to Section 7572.5  of the Government Code includes a representative
of the county mentnl health department.
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(j)  “Special education” means speciaIIy designed instruction as described in
Section KC!31 of the Education Code and Section 300.14 of Title 34 of the Code

NOTE: Authority eked:  Section 7557, Chvemmcnt Cede.  Rcfmncm  Section  7510, Cav. -
emment  Code; Section 5328, Wekve  and  Inrtitutionr  Cede: Section 2890. Title 17, C&
famin  Administnxtivc  Code; Section 3OOSCQ, Title  34. Code of Federal Regul~ioru;  and
Section  99.3, Title 4.5, Coda of Federal  RcguLtionr

Article 2. Mental Health and Relnted Services
60020. Mental Health Definitions.

debin
a) “Psychotherapy and other mental health services” means those services

ed in Sections 542 to 543, inclusive, of Title 9 of the California Adminisha-
live Code, and provided by a local mental health program directly or by con-
tract.

(b) “hlientai  health assessments” means assessment, as described in Section
543, subdivision (b) ofTitle 9 of the CaIifomia Administrative Code, conducted
b mental health professionals and conducted in accordnnce  with Section X.320
o P the Education Code by a person employed or designated by a local mental
health program.

(c) ’ Mental health professionab”  means psychiahists, psycholo ‘sts,  clinical
social workers, and marriage, family and child counselors meeting tae appropri-
ate criteria specified in Sections 5600.2  and 5650  of the W&are  and Instiations  1
Co&  and Article 8 of subchapter 3 of Title 9 of the Cahfornia Administrative

(d)’ “Local  mental health program” means a county community mental
health program established in accordance with the Short-Doyle Acl  (Part 2

6
commencing with Section %OO)  of Division 5 of the Wellare and Institutions

de) or the county welfare agency when designated pursuant to Section
‘7572.5 of the Government Code.

(e) “Local  Mental  Health Director” means the officer appointed by the
county governing body to manage a local  mental health progrm.
NOTE:.Authority  cited: Section 7587, Covemment  Code. Reference: Section 563ZR, Edu.
atlon  Code; and  &&,t,s  642 and  643, Title  9, C~IUomia  Admitihativc  Code.
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$60030 JOINT REGULATIONS FOR TmLFi2
(P*  =W HANDICAPPED CtJlLDREN

fllrpba  IL Wo I-U.M) c:

60030,  Loo81  Intemgency  A mant.
(a) In order to facilitate tr

Lo&?.
a )

e provision of services mquired  by rmbdiviri~~
(e), (d), and (e) of Section 7512  and S+on 75125 of the Government

(1)’ The Local Mental Health Director shall appoint liaison person(s) for the -
local mental health pro
sure the a $...am. The County Superintendent of Schools shall en-

,.
areas by tf:

pointment o harson  person(s) for the special education Lx& plan
e superintendent or designee of the responsible local education

agency of the special education  ioc$ plan area. 4
(2) The Local Mental Health Director and the County Superintendent of

Schools shall ensure, prior to July  1 , 1986, that M  interagency agreement is
developed. Every three years thereafter the interagency agreement shall be
renewed, and revised, if necessary. This prov+sion.does  not
from revising&e interagency agreement at any lime they B

reclude  the parties
etermine  a revision ( ‘1

is necessary.
(b) The interagency agreement shall include, but not be limited to, a

$, .J

delineation  of the orocess and orocedure  for: .
(1) Interagency’referrals  of ‘pupils which minhnize  time line delays. Tb&

may include written parental consent ori  the receiving agency’s forms.
(2) Timely exchange of pupil information in accordance with applicable

procedures ensuring confidentiality.
(3) Participation of mental health proferrionals,  including those contracted

to provide services, at individualized education program team  meetings pursu-
irtt  to subdivisions (d) and (e) of Section 7672 and Section 7576 of the Govern- \
merit  Code. Q

.(4)  Developing or amending the mental health related service goals  and
objectives and the frequency and duration of such services indicated ,on  the
p u

. P
il’s individualized  education program.

5) Transportation of individuals with exceptional needs to and from the
mental health service site when such service is not provided at the school.

’ (6) Provision by the school of an assigned, appropriate space for delivery of
mental health services or a combination of education and mental health serv.

. ices to be provided at the school.
( 7 ) Continuation of mental health services during periods of khool  vecation

’ when required by the individualized education pro run. L
’ (8) Identification of existing public and state-cerh .Bed nonpublic educational

programs, treatment modalities, and location of appro
me& which may be used for placement by the expnnde rz*

rite residential place.

mdividualized  educe.
tion program tekn. -

(9) Out-of-home placement of seriously emotionally disturbed pupils in ac.
cardance  with the educational and treatment gods  on the individualized edu.
cation program.
NOTEl  Authority cited: Section 7567, Movement  Code.  Fkferen~~:  Section 5603, Wel.
fare and I~titutjo~  Code; and  Secttoo  56140, Educntion  Code. .I

6&X0.  Refenel  and Assessment.
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is not appropriate to meet the pupil’s needs.
(b) Prior to referring an individual with exceptional needs to a local mental

health program to determine the need for mental heaM  services, the responsi-
ble local education agency shall  ensure that:

Written parental consent has been obtained:
An assessment has been made by school site personnel in accordance

Sections 5fMlIj),  56324,  and 55220(b)  (3) of the Education Code:
(3) Counsefing and guidance described in Sections 3051.9,  3951.10, and

3051.11 of Tide 5 of the California Administrative Code has been provided to
tbe pupil and the individualized education program team has determined that
such counseling is  not meeting the pupil’s needs;

(4) A review of alI assessment data, ineludIng observations of the pupil in  a
variety of educational and natuml settings, documents that:

(A) The behavioral characteristics of the pu  il  adversely affect the pupif’s
educational performance as measured by: stansardwed  achievement tests re-
ported in scores and compared to measured ability when appropriate; teacher,
observations; work samples: and grade reports reflecting chusroom functioning;
or. other measures determined to be appropriate by the individualized educa-_ _

characteristics of the pupil cannot be defined solely as
a temporary adjustment problem, or cannot be resolved

with  short-term counseli&
(C) The ag;E,Ket  was from 30 months to 21 years and has been observed

foi  at lerst 6
(D)  The t rehnvioral characteristics of the pu il

tings including the school, the community, an
are present in several set-

(E\
B the home,

The adverse behavioral characteristics of the mmil  are severe. BS  indicat-
ed’i;;  th&  mte of occurrence and intensity, ’ -

‘“d  Wh en referring a pupil sus
nee s or an identified indrvidu di

ected  of being an individual with exceptional
with exceptional needs to the local mental

health program, the responsible local education agency shall:
(1) Obtain written arental  consent to forward educational information to

the local mental healt if program. Educntional information shall include:
(A) A copy’of the assessment reports completed in accordance with Section,

563.27 of the Education Code.
(B)  Current, relevant behnvior observations of the pupil in.  a variety of

educational and natural settings.

6
C ) A report prepared by personnel who provided “s  ecialized”  counseling

an guidance services to the individual  with exce tiony , Jneeds as described m
Sections 305i.9,3051.10,  and 3051.11 of Title 5 of t e Cahfornia Administrative
Code and, when ap
ante  will not meet t!

ropriate, an explanation why such counseling and guid.
e needs of the pupil suspected of being an individual with

exceptional needs.
(2)  Obtain written arental  consent to allow the mental health professional

to observe the pupil uring school.B
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“(‘33’ %?%%%ahaed  education program team administrator or designee
shall contact the parent to obtain

HP
ermksion  for an extension, not to exceed 15 !

days, of the indivrdualized educa on program team meeting to allow the men- c
taf  health assessments to be completed,

(e) The local mental health program shall  provide to the individualized
education pro
tion 56327  of ifi

am team a written
e Education Code.

aswmrent  report in accordance with Sec-

NOTE: Authority cited: Scctim 7587, Covemment  Cede. Referenn.‘Seetion 56363, Ffdu- s-
atlon  Codei  and Secttonr  3oJ1.9,3051.10  rind  3051.11, Title  5. CalIfomi~  Adminkative
cods.

KWJ, Individualized Education Program.

roval for the provision of mental health treatment services
by a signed consent for treatment.

NOTES Authority cited: Section 7557, Covemment  Code. Reference: Section 30296, c
TIUe  34,  Code of the Federal Reguktionr;  and Section E-5%,  Education Code.

Article 3. 24-Hour Out-of-Home Care
601W, Placement of Seriously JZmotionally  Disturbed Pupils.

(a) The local me& health program and the special education local plan ! ’
area liaison person(s) shah  define the process and procedures for coordinating
local services to promote akemativCs to out-of-home care.

(b) lf the individu&ed  education program team has determined that local
educational program options cannot implement the pupil’s individualized edu-
cation program and is considering a recommendntion  of residential plncement
for a
5 of tR

upg who  meets the eligibility criteria specified in Sectinn 3030(i)  ofTitle
e Califcania Administrative Code, the team meeting shall continue if a

representative of the local mental health program is present.

C’
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IRe@mur  Y Na t-l4Bll
(I) If a representative from the local mental health pm~fi””  is ,mt  present,

the individualized education program team meeting sh be adJourned  and
secunvened  within 15 calendar  days with mental health patlicipakion.

( 2 ) If the pupil Ir a dependent at ward of the court, the a&m?’ Tted $b
care custody and control of the u il shall be notified of
edudation p&tam m&ing and s\&

e uxhvlduabzed
function 82  a pupil’s iegaliy reqonsible

~~tp~~~p~~os~ of participating in the indivrdualized educahon  program

(c) If the &xl mental health ptogtam  determines that additional mental
health assessments are needed, the mental health representative shall proceed
In accordance with Section fiW0.

(d
b

The expanded individualized education program  team shall consider ali
possi le alternatives Lo  o&of-home  placement. Such nltetnatives  may in&de
pay combination of cooperatively developed education and mental health ser-
vice options, as described in Sections 56361  and 56365  of the Education Code
and mental health services, as described in Sectiotu 542  and 543 of Title 9 of the
Califomie Administtative Code.

(e When residential placement is the final decision of the expanded in-
dividualized education program  team, the team shall develop a written state-
ment documenting the pupil’s educational and mental health treatment need
that support the recommendation for this placenient,

(f)  The expanded individualized education progtam  team shall identify one
or mote nppro

I!
tiate, least resttictivi  and least costly residential placement

alternatives. T e facility must have a rate set in accordance with Section
60200  (d) and shall  be:

(1) Located within or adjacent lo  the county of residence of the pupil’s
atents  or other le ally  responsible agent pursuant to Section 300.552(a) (3) of

6, 02rtle  34 of the C e of Federal Regulations, except when documentation is

k
rovided that no nearby placement alternative is able to implement the in.
vidoalized education program; and
(2) A privately operated residential facilit liceqsed by the Department of

Social Services with an appropriate off-gtoun s oubhc school PTORWII  aviulable. -
to

P
opilr; or,

3) A ptivately  operated te$dential  facility liceysed by the Department of
FnkJVSgtvi$es with an appropnate on-grounds public school program  av;uiable

: ‘
.- -, -----

e--.- --. ..--_ . . ..v.w-. -

by the State Department
..-. E&cation  _ __.._, ..-..---.

of and

L.  .----_- _
Iaml  Mental

.- __-._ ._
.(pd Tb e oc mental  health program teptesentntive~orthe  expanded in-I al

liti w&d educntion ptogrnm team shall be reqwU’&Y”  I”1 L’YL”,.“~  L,,S
___- . ..-  . .._ Health Director or designee of the team’s decision within one
working day of the individualized education program team  meeting.
NOTE: Authority cite& Section 7587, Covemment  Code. Refe------  C--r:--  *nc’  ..‘.’
5, ‘ZMihmln  Adminittrntive  Cede;  and Section 3W.305.  Title  34

I-
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60110. Case Management.
(a) “fbe  Local Mental Health Director or designee shall  designate alead case

manager to finalize the pupil placement plan with the npproval  of the parent
and the individualized education pro
don to place the pupil in P  mddential

am team within 15 days from the deci-
P**

pbshed  BE soon as
E

ossibie.
actltty.  Actual placement must be aearn-

(b) Pupils who ave been adjudicated as dependents or wards of the court
shall receive case management for required child welfnre services and Aid to
Families with Dependent Children-Foster Cnre senices  from the agency vest.
cd with the care, custody, and controt  of the pupil,

(c) Case management is defined pursuant to subdivision (a of Section 546
of Title 9 of the California Admtnishative  Code and shall tnciu de the foliowing
responsibilities:

( 1 ) Convening arent  (s) and reorcsentatives of public and private agencies
in accordance wtt  subsection (f)  of Section 601W  in order to identify the4
appropriate residential placement.

( 2 ) Verifying with the educational administrator or designee the approval of
the  local oveming  board of the district, special education service region, or
county ofi

d
3)

ce pursuant to Section 66342  of the Educntion Code.
Completing the locnl  mental health program payment authorization in

or er to initinte out-of-home care payments.
( 4 ) Coordinntin

ment, local mentaf
the completion of the necessary County Welfare Depart-
health program, and responsible  local education agency

financial pa
i

erwork  or contmcts.
( 5 ) C o o r innting the completion of the residential placement as soon’as

possible.
(6) Developing the plan for’and assisting the family and pupil in the pupil’s

social ond emotional transition from home to the residential facility and the

diiidualized  kducntion program.
(10) Coordinating the six-month expanded individualized educntion te’am

meeting wtth  the local education agency administmtor or designee.
NOTE!  Authority cited: Section 7567,  Covemment  Code. Reference:  Scctinu  3061, Tl&
8, C&~ornia  Admlnlrtrallve  Code; and Section W(A),  Title 0 ,  Caltfomts  AdminishnHve
we.

Article 4. Financial Provision for 24.Hour  Out-of-Home Plucement
69200.  Financial Responsibilities.

(a) The purpose of this article is to estnblish conditions and limitations for
reimbursement for the provision of related services and !&hour out-of-home

E
iacement  described in Articles 2 ond 3. These services and placements are to
e provided at no cost to the parent.
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I
b) The local mental health rogram shall be financially responsible far:
1 ) Provision of mental heahi services as recommended by a local mental

health program representative and included in an individuakmd  education
program. Services shall be provided either directly or by contract. Contract
services  shall be delivered in accordance with Section 523 of Title 9 of the
Cahfomia Adminkrative  Code. These services  must be provided within  the
State of California.

(2) Reimbursement to the provider for these mental health services shall be
a negotiated net amount or rate ap

$
roved

provided in Section 5705.2 of the
by the Director of hlentnl Health as

elfare  and Institutions Code, or the provid-
ers’  actual reasonable cost,

The local education agency shall be Rscally  responsible for:
Transportation provided during school hours to nnd from a mental health

treatment center as s
and in accordance wit

ectfied in the pupil’s individualized educntion
fi Section 3W.I3(b)  (13) ofTitle  34 of the Code o P

rogram
Federal

Regulations.
(2) Those items agreed upon in the nonpublic school services contrnct pur-

auant to Section 3066  of Title 5 of the California Administrative Code, with the
exclusion of mental health services and &&hour  out-of-home care, for a seriously
emotionailv disturbed pupil who has  been placed pursuant to Section 7572.5  of
the Goveniment Code. .

. .
(3) Mental health services when an individual with exceptionel  needs is

placed in a nonpublic school outside of the State of Californin.
(d) The State De artment of Social Services shall be responsible for deter.

mining the rate to Fi e paid to providers far 24.hour out-of-home care for a
seriously emotionally disturbed pupil in accordance with Section 15350 of the
Welfare and Insititutions Code.

(e) The County Welfare Department shall be responsible for issuing pa
r

.
ments to providers for 24ahour  out-of*home  care.for  a seriously emotional y
&shJrbed pupil in accordance with Section 18351 of the Welfnre and institutions
Code.
NOTE: Autharlty  c&cd:  Sectton  7581,  Government Code. Rekrencc:  Section 30% Title
6, Cnliforniu  Administrative Code.

Article 5. Occupational Therapy and Physical Therapy
60300.  Definitions.

(a) “Medico1 Thernpy Conference Team” means a team composed of the
child parent or gunrdinn, Medical Thera y  Unit Conference physician, occupa-
tional therapist or physical therapist or % oth, if appropriate. Other attendees
may be invited with pnrentnl consent and team npproval  for the purpose of
coordination of patient services.

(b) “California Children Services Pnnel” means that group of
other providers of services and equipment who hove applieB

hysiciuns nnd
to and been

approved by California Children Services to give services.
(c) “Independent county agency” means n county meeting the populntion

criteria pursuant to Section 7.52 of the Henlth and Safety Code.
(d) “Dependent county agency” means a county meeting the population

‘criteria pursuant to Sections 2% and 258  of the Health and Snfety  Code.
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“~~~dren  Serv ices  medica l  tfkapy  servicer are provided.
therapy unit” means a desi ated public school location where

the
(f) “Occupational therapy and physical therapy” means medically necessary

services provided by qualified medical personnel in accordance with Section
259 of the Health and+Safety Code iy  reason of a medical  diagnons.

($ “Qualified m&Cal  personnel means occu~ai,theraputs  and Thy+
eal erapists  licensed to prachce in the State of ornn  who are emp oyed
or designated b California Chiidren Services.

(h) “Medic~y  necessary thempy”  means that therag  which has as  its
P

ur-
pose the improvement or amelioration of a neuromusc ar  or musculoske etai
condition and shall  include standard habiiitation and rehabilitation procedures.
This therapy shah not include interventions which can be carried out by educa-
lionai personnel.

(I)  ’ Necessary uipment”  means that equipment provided by a local edu-
cation agency whit  enables the medical therapy unit staff to provide the9
therapy services to individuals with exceptional needs.

(j)  ‘Necessary spaae”  means facilities needed by a medical therapy unit
which includes one, but not necessarily  both, of the following:

(1) “A primary medical therapy unit” which pvides  aress for conferences,
office(s) private evaluation, treatment, training a&room and kitchen, storage,
and worksho
determined tt

, The specific requirements are de endent  upon local needs as
y joint agreement of the local CZsl&mia Chiidren Services and

local education agencies, and approved by both State Departments of Health
Services and Education.

(2) “A sateliite unit” is an adjunct to the primary medical therapy unit and
is an assigned private area with necessary equipment to enable the California
Chiidren Services’ stsff  to provide services at a site closest to the pupil’s school
of attendance.
NOIE: Authority citeda  S&ion  7587,  Government Cede.  Refeennn:  Section 2% Health
md  Safety Code.

60310,  Local Interagency Agreement.
(a) In order to faciiitate the provisions of services described in subdivisions

I
a), (b), (d), and (e) of Section 7627 of the Government Code, and subdivisions
a), (b) and (e)  of Section 7575  of the Government  Code, each independent

county agency and each authorized dependent county agency of California
Children  Services shah  a
uia Children Services. Tit

point a liaison person for the county agency of Caiifor-
e County Superintendent of Schools shall ensure the

appointment of a liaison person for thespecial education local  plan areas by the
superintendent or the desi nee of the responsible local education agency of the
special education local pl d area.

CaL
b) Each independent county a enc and each dependent county agent

omia Children Services and t e?lc! h
of

ounty  Superintendent of Schools s a.9
ensure, prior to July 6,19ffi,  the development and im iementation  of a locai
interagency nareement  which shall include, but not be Ld ted to a delineation
of the- rocesrand  procedure for:

(1) Pdenti2ca ti o n of a liaison person within each local education agency in
the special education local plan areas and within each C&.fomia Chiidren
Set&es  county agency;

,I’ @,&-t.
I

I I

.

362



‘.-.

.

. .

TlTmz JORdl’  IUXXJLATfONS  FOR ’ # 60x0
HANDICU’PED  CHILDREN (P.  2061)

(Imds~m  Y Ha  144J8)
(!t)  Referral of puplls,  birth to hRmtysne  years of age, wh0 have or are

suspected  of having a neuromuscular, musculorkeletal, or other physical im-
pairment requiring medically nm occupational therapy or physical thera-
PY*

(3) Tiiely exch8n~  !+ween tfie agencies of pert@+ timu!tion,  con-
rzeming the individ with  exceptson needs u n recetvmg  patents written,
informed consent obtained in accordance with .ffz tion  ~OCLXJO  of Title 34,  of the
Code of Federal Regulations;

ts c@y
for is&vi

adequate notice to the local California Children Services’ agency
uaikzed  education program team meetings when participation by

cal’  therapy or satellite units;
( 9 ) Provision and maintenance ofnecessary space and equipment, including

the administrative and fiscal responsibilities;
Approval of the utilization of designated therapy space when not in use
fornia Children Services’ staff; and,
Provision of medically necessary therapy services to pup& residing in

St&~pecial Schools, when appropriate.
NOTE:  Authority citni:  Sectton  7581, Covemment  Code. Reference: !&&on  7567, Cw.

therapy,
(I) The local education agency or State Special School shall notify California

Children Services of the proposed date of the individualized education prc-
gram  meeting.

(2) CaMornla Children Services shall develop an assessment plan and obtain
the parent’s written iriformed consent pursuant to Section X0.500 of Title 34
of the Code of Federal Re lations and Section 7572  of the Government Code,

(3) The California CM ren Services shall notify the local education agencyT
or the State Special School if the evaluations cannot be completed in time for
the individuakzed  education program team meeting. This notice shall include
the date when the evaluntions are expected to be completed and any request
for extension of the %.day time iine in Section 55344  of the Education Code.

.
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(4) The individualized education program team administrator or designee
rhall seek the parent’s written agreement to the time eztension.

(b) To ualtfy  for the revision of medically ny occy  ationnl therapy
or hysic therap  b yp 3

1) Meet the e
J &omia Children Services! the pppPmust:

gibility r uirements as defined m Sechons 250.5  and 253.5
of the Health and Safety lG%?

( 2 ) Need  medically necessa$  therapy as recommended or approved by the
Medical Therapy Conference Team; and,

3
ld.ii

Be recommended to the individualized education program  team by a
omia Children Services panel physician of the appropriate specialty for

treatin the condition requiring them  y,
$)!!$ifofoti~ill~;~cti s& provide the individualized education

!L 7
azsesrment information in accordance with

tion 56327 of the Education ode. When the Caiifomia Children Services’
panel ph sician determines that a pupil does not need medically necessary
therapy xe individualized education program team shall be provided with a
statement which delineates tbe bases for the determination.

(d) For those
250.5  of the Heal tp1

upiis  who meet eligibility re uirements defined in Section

services of oocu
and Safety Code and whose &abilities are such that skilled

uired to meet their
needs, the Mecl

ational or physical theraphts  are not re

needs.
cal Therapy Conference Team sh8u.1 entify consultation1

(e) When providing medically necessary therapy, the California Children
Services’ treatment plan mny be used us the required written information for
inclusion 85  a related senice  on the individualized education program and shall
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6U330. Space and Equipment for Oooupntional  Therapy and Physical  Them
unit and satellite units shall be for the

Services’ staff when they rue pn  site.
The special education admfnistrator  of the local education agency in which the
units  are located shdall coordinate with the California Children Servire~‘stz~T  for.
other use of the Bee.

(b) Each~~educationlocaIpknrequiredinSection56MX)oftheEduca.
tion Code shall include:

(1) Which local education agency shall be re ri,ble
maintenance, and operation of the facility housing t

for the provision,

unit and ssteliite units on a hveive-month basis:
e pnmary  me&Cal  therapy

(2) Which local education agency shall have the fiscal,  respon+bility for the
gdvision  and maintenance of necessary  eqmpment  and mstruchonal  supplies;

( 3 ) The process fur any change of responsibility or relocation of the primary
medical therapy unit and any satellite units.

(c) The state Departments of Education and Health Services shaJl  develop
guidelines for local use when designing, remodeling, relocating, and eqrupping
a medical therapy unit and any satellite unit.

(d) AU construction and relocation of primary medical them
be approved by the State Departments of Education and He& 5:

y units must
Services.

NOTE: Authorhy  cited: Section 7581, Covcmment  Code. Reference: Section 7581, Cov-
-cnt cede.

Article 6. Home Health Aide
60400.  S ecialized Health Needs Aide.

(a) 1nckidus.k  with etceptional  needs eligible for a home health aide in
accordance with Section 7575(e) of the Government Code shall be all of the
following:

I
1 ) A Medi-Cnl  beneficiary.
2 ) Receiving services from a home health agency pursuant to Section 51337

of Title 22 of the California Administrative Code.

I
3 ) Considered for an educational placement outside of the home.
b) Individuals with exceptional needs who are not beneficiaries of Xledi-Cal

shall have their specialized health needs provided by the responsible education-
al agency, pursuant to Section 49423.5  of the Educatian  Code.
NOTE: Authority cited: Section 7587.  Covcrnment  Code.  Rclercncc:  Section 51337, Title
S, California Admlnirhntive  Code.

Atticle  7. Licensing’s  Community  Care Facility
60500,  Exchange of Information.

.,a

(a) “Shall consult” as used in Section 7580  of the Government Code, means
the exchange of written information between the Community Care Lcensin
district office of the Department of Social Services, the applicant facility, an i!
the special education local plan area administrator in  consultation with  the ioeal
district in which the facility is to be located.

t
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cc
( b ) Community Care Licensing dJstrict  officer and the county o&e of edu-

cation shall annually exchange information describing how speoial  educntion
setices are geographically organized and designate contact persons  in the
county office of education and the Social Services disbicl  office.

(c) Community Care Licensing district  offices, upon receiving an applica-
tion to ken-se  E  new group home or small family home or to increase the

’ capaoity of an existing group home or small family home which serves or will
serve pupils, birth to ei
&&ion with a copy o B

hteen years of age, shall provide the county office of
the application face sheet (MC  200). The county office

of education shall fonvard the face sheet to the appropriate special education
local plan area adrnMs!zator.

(d) Within 15 days of the receipt of the a
education local plan area administrator and tK

plicaiion face sheet, the s
a!

ecial
e administrator of the lot edu-

cational  agency in which the new or expanded facility is located shall provide
- the ap Ucant  with the following information:

0) he tvp es and locations of public and state certified nonpublic special (,
education programs available within the special education local plan area for
the ro otid  pupil  population; and

(27  $e ability of the education agencies within the special education local
plan axea to absorb, expand, or to open new programs to meet the needs of the
proposed pupil pa
vice units,

uiation given the limitations of Instructional Personnel Ser-
availab e school facilities, funds, and staff.P

(e) The Community Cere Licensing District Office of the Deparhnent  of
Social Services shall notify the county office of education when a group home
s?f,sf”nIl  family home is licensed by providing n copy of the license notice (LIC c

;

Yi Th e county office of education,  in accordance with Section 56156(d) of
the Education Code shall provide the special education local plnn  area adminis.
trator with a list of the currently licensed group homes and small family homes
withh  the 6ounly.
NOTE: Authority clld:  Section  7581, Covammenl  Code. Reference: Section 7581, Cow
-ent Code;  and Section 56156, Education We.

Article 8. Procedural Safeguards
60530.  ‘Due Process Hearings,.

(a) Due process hearing procedures apply to the resolution of disagreements c,
between a parent and a public agency regarding the proposal or refusal  of a
public agency to initiate or change the identificetion,  assessment, educational
olacement,  or the nrovision of soecial  education and related  services to thepu il.

P
-

b) Upon receiving a request for a due process hearing regarding the serv.
ices provided or refused by another agency, the Superintendent of Public
instruction shall send the state and local agency involved a cop
request, the name of the assigned mediator, and the date r

of the hearing
o the mediation

merfing  in accordance with Section 56503  of the Educntion Code. Nothing in
this section shall preclude any party from waiving mediation.

‘2 If  th
e mediator cannot resolve the issues, a state-level hearing shall be

con ucted by a hearin
ings in accordnnce  witTl

officer assigned by the Office of Administrative Hear-
Section 56505  of the Education Code.

366



.

c

TITLE2 JOINT RECULJLTIONS  FOR ’ 4 60610
HANDICAPPED CHILDREN b.  2065)

IR~lomr  SE,  No. 1-14W

(d) The agency which provides the service in dispute is respor+le  for
preparing documentation and providing testimony supportin  ik“i,  poQhO?.(e) The State Department of Education is bcally  responn  le or seTvIces
provided by the mediator and the Office of Administrative Hearings in re
sponse to a parent’s request Far a due process hearing.
NOTE:  Authwity  cite&  Section 758l,  Gwemmcn~  Code. Rcfcmm  Section 56156(d),
EducnKon  c&e.

Article 9. Interagency Dispute Resolution
60600.  Application of Pmcedurr*

(a) The procedures of this article apply when there is a dispute between or
among the State Department of Education or local  education agency or both
and any agency incioded in Sections 7575 and 7576 of the Government Code
over the provision ofoccupational  therap
other mental health services, when sue I2

physical thempy, psyrhothera  y, or
services are contained in a cTilid’s

individualized education program.
(b) A dispute over the provision of services means B  dispute over which

agency is to achtali
service is containe d’,

deliver the service, or to pny [or the services, when the
m  the child’s individualized education program.

(c) These procedures apply only where the disputed se&be  has been in.
eluded in the individualized education program in accordance with Chapter 26

I,
commencing with Section 7570)  of Division 7 of Title 1  of the Government

de. Whenever a service has been included in an individualized educntion
program by an individualized education program team without the recommen-
dation of the qualified
Government Code, the ocal  education ngency shall  be solely responsible farP

rofenional  in accordance with Section 7572 of the

the provision of the service. In such circumstances, the dispute, if an
between the parent and the local educntiana!  agency and shall be reso ve,!r

i s

through the due process ar corn laint  procedures, pursuant to Chapter 5 (CORV
men&g  v&h  Section 56500) o P Part 30 of Division 4 of the Education Code,
as applicable.
NOTE:  Authority  d&d:  Suction  7581.  Cc~!emment  Code.  Rafercncc:  Section 7587, Cow
cmmmt C o d e .
60610.  Resolution Procedure.

(a) Whenever notification is Filed pursuant to subdivision (a) of Section 758.5
of the Government Code, the dispute procedures shall not interfere with the

hate public education.
in Sections 7575,7576,7577,  and 7578 of

proce&!.in&  nre completed. -
( 2 ) If no agency specified in this section has provided the service prior to the

not&&ion  of the dispute, the State Superintendent of Public Instruction shall
ensure that the service is provided in accordance with the individualized edu-
cation program, until  the dispute resolution proceedings are completed.
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may be by  written a
(3) Amzngements,  other than those s\zc+d  in subparagraphs,  (1) and,J2)

c
cement  between t e mvolved

the pupil s in&id u&ed education program Is  not llr
ubbc agennes,  Provl ed

tered,  except  as to which
agency delivers or pays  for the service if such specification is included in  the
individualized education program.

(b) In resolving the dispute, the Superintendent of Public Instruction and
Secretary of the Health and Welfare Agency shall meet to resolve the time
within 15 days of receipt of notice.

’

(c) Once the dispute resolution
i

rocedures  have been completed, the
agency determined responsible for t e service shall pav for, or provide the *
service, and shall reimburse the other a
suant  to paragraph (a) of this section!

ency which pro&ded  the service pur.
fl applicable.

(d) A written mty  of the resokuhon s all be mailed to affected parties
purmant  to Section 585  of the Government Code.
NOTE: Authodty  dti  Sstbn  7581,  Government Code. Reference: Section 7581,  GOV. i
-snt cede. C.

.
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1130 K STREET, SUITE 1150

qACRAMENT0,  C A  9 5 8 1 4
6) 323-3562

.’

August 27, 1987

Susan A. Chapman
.

County,of  Santa Clara :
Office of the County Counsel
70 West Hedding,Street,  9th Floor, East tiing
San Jose, CA 95110

RE: CSM-4282 ~ ':
Claim of County of Santa Clara
Chapter 1747, Statutes of.1984;'Chapter  1274, Statutes of 1985;
Title 2, CAC, Division 9
Handicapped and Disabled Students

Dear Ms. Chapman: ~

Your test claim filing was received in this office on August 17, 1987. This
test claim requests that the commission consider whether reimbursable "'state
mandated costs"  resulted from Chapter 1747, Statutes of 1984, Chapter 1274,
Statutes of 1985, and Division 9 of Title 2 of the California Administrative
Code, Handicapped and Disabled Students, This claim is set for hearing on
January 21, 1988, at 10:00 a.m. in Room 2040, State Capitol; Sacramento,
California.

To aid in its decision on the mandated cost issue; the commission requests
that all state agencies receiving this letter analyze the merits of the claim
and make recommendations on its validity,under  the pr,ovisions  of the
Government Code, SectIons, through 17630. Specibically,: state'agencies
should consider whether the above entitled statutes and regulations have
imposed a new program upon counties, or a higher level of service in an
existing county program. .'

State agency recommendations should include whether a representative will
appear at the hearing. Some departments may be required to send a
representative. All state agency recommendations will be immediately
forwarded to claimants and their representatives upon receipt by this office.
Please be advised that, during the hearing, a court reporter will' be present
and a tape recording will be made. Any persons wishing either a tape
recording or transcript should direct a written request to this office. A fee
will be charged for preparation of the tape and/or transcript.

Written state agency recommendations must be received by this office no later
than November 26, 1987, so the claimants and their representatives will have
sufficient time to respond to any issues raised. Rebuttals from the claimant
must be submitted by December 17, 1987. All testimonial and documentary
evidence must be authenticated by declarations under penalty of perjury signed,
by persons who are authorized or competent to do so, and the basis for
authorization or competence must be stated in the declaration.
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Based upon information provided by a77 interested parties, the commission will
determine whether the claim meets the statutory requirements. Should the
commission determine that a mandate does exist, parameters and guidelines for
reimbursing all eligible local entities will be developed. In accordance'with
the commission's regulations the claimant will be responsible for providing
the first draft of the parameters and guidelines.

Claimants and state agencies should note that they are required.to.suhmit"all
information, including arguments, declarations, laws, and evidence being. -
relied upon, to support their position by the due dates. shown.. If'substantial
new evidence or argument, either oral or written, is presented at the hearing,
a probable consequence will be the continuation of the claim to a subsequent
hearing. The continuation will be required so the opposing party and
commission staff will have the opportunity to review the new information.

If you have any further questions or concerns, please do not hesitate to
contact me.

9
Sincerely,

,,
SRL:  j~b:~OlOSs

Enclncu,re: Test Cla.im-, r I' j

cc: Jim Apps, Department of Finance--Recommendation Due: 11/26/87
Glen Beatie, State Controller's Office I,,'~ 'I ! I
e Phil Bird, .Attorney  Generalls~*Office
Steve Shea, Legislative Ana,lyst's Office", : : ::.

Lynn Whetstone; Department! of kintal Health-TRecommendation  Due:,llJ26/87
William Pieper, Department of:.Education --Recommendation Due: 11/26/87
Alla,n Burdick,  County SupervisorsAssociation,,of  California
Marla  Zwolan, David M. Griffith & Associates 'St,, ' s _



GERALD J. GEERLINGS
COUNTY COUNSEL

PRINCIPAL DEPUTIES

W. W. MILLER, CHIEF
PETER H.  LYONS

EDWARD D. PALMER

O F F I C E  O F  T H E

C O U N T Y  C O U N S E L
R I V E R S I D E  C O U N T Y

3 5 3 5  T E N T H  S T R E E T ,  S U I T E  3 0 0

RIVERSIDE, CALIFORNIA 92501-3674

TELEPHONE (7141 787-2421

November 17, 1987

Stephen R. Lehman
assistant Executive Director
S t a t e  o f  Ca l i fo rn i a
Commission on State Mandates
1130 K Street, Suite 1150
Sacramento, CA 95814

WILLIAM C. KATZENSTEIN
GERALD ?? LANKENSHIR JR.

FRANK C. ALORICH  I,,
GLENN R. S A L T E R

JOYCE MANULlS  RElKES
TlMOTHY J. OAVIS
ROBERT L. KLOTZ
J A Y  G. VICKERS

MICHAEL D. ELL1.S
ROBERT M. PEPPER
DOROTHY L. HONN

JOE S. RANK
SUSAN JOHNSON BENTLEY

MICHELE  D. LEVINE
KATHERINE A. LlND
JOAN A.  RORGER

JAMES J. RRZYTWA
SHERRY G. GORDON

PAMELA J. ANDERSON
MARY MlTCHELL

Re: CSM-4282; Claim of County of Santa .Clara
Chapter 1747, Statutes of 1984; Chapter 1274, Statutes of 1985;
T i t l e  2 , CAC, Division 9
Handicapped and Disabled Students

Dear Mr. Lehman,

The  enc losed  dec la ra t ion  o f  John  J .  Ryan ,  D i rec to r  o f  t he
River s ide  Coun ty  Depar tmen t  o f  Menta l  Hea l th ,  i s  be ing  submi t t ed
to  you  in  suppor t  o f  the  c la im of  the  County  o f  San ta  Cla ra  in  the
above - re fe renced  ma.tter.

The  Coun ty  o f  R ive r s ide  i s  des i rous  o f  hav ing  th i s  dec la ra t ion
cons ide red  by  the  co inmis s ion  in  suppor t  o f  t he  c l a im  o f  San ta
Clara , and  accord ing ly  we  a re  fo rmal ly  reques t ing  tha t  i t  be
submi t t ed  fo r  t he  commiss ion ’ s  cons ide ra t i on .

I f  p rob lems  a r i s e  i n  t h i s  ma t t e r ,  p l ease  con tac t  me  a t  your
convenience.

Thank  you  fo r  your  cons ide ra t ion  in  th i s  ma t t e r .

WILLIAM C. KATZENSTEIN
Deputy County Counsel

WCK:bas

cc: Susan A. Chapman, Deputy County Counsel, Santa Clara County
Andrea Hix, David M. Gr i f f i t h  and  Assoc ia t e s
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RLD J. GEERLINGS
XJNW  COUNSEL

SUITE 300
35~1O’i-H  STREET
RSIDE,  CALIFORNIA

November 17, 1987

RE: CSM-4282, The supporting declaration of the County of
Rivers ide  re ;

Claim of County of Santa Clara
Chapter 1747, Statutes of 1984: Chapter 1274, Statutes of 1985;
Title 2, CAC, Division 9
Handicapped and Disabled Students

1, JOHN J. RYAN, Director of the Riverside County

Department of Mental Health, declare;

In fiscal year 1986/87  Riverside County Mental Health

served 448 handicapped children as mandated by AB 3632 and AB 882

(Chapter 1747, Statutes of 1984 and Chapter 1274, Statutes of

1985). Those services cost $993,474 while the State provided an

al locat ion  to  the  county  o f  on ly  $179,37O,for  the  services . Thus,

$814,104 had to be expended out of the regular ,Short  Doyle

al locat ion  (90% State , 10% County) to serve those children. As  o f

June 30, 1987, 198 children who had been assessed as needing

services under this mandated program were, because of limited

resources , s t i l l  wait ing  to  rece ive  ongoing  treatment . This was

in  addi t ion  to  195  handicapped  chi ldren  a lready  rece iv ing  serv ices .

Because of the mandate to serve these children they are

now receiving services before other children who’have not been

referred under this program. The  only  except ion  i s  those  in

cr is is  such as  suic idal  youth . Therefore, other children in need

have  increas ingly  l imited  access  to  publ i c  mental  heal th

services . As more and more AB 3632/882  referred children enter

the system, the costs under this mandate are increasing, and

avai lab le  serv ices  to  o ther  ch i ldren  are  decreas ing . P r o j e c t i o n s  1
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ERALD J. GEERLINGS
COUNTY COUNSEL

SUITE 300
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of  costs  for  th is  program to  the  County  o f  Rivers ide  for  f i sca l

year 1987/88  are at least $1.5 million, but may be as much as $2.3

million as more and more children enter the system. In

comparison, the State has allocated $513,165 to the County of

Rivers ide  for  th is  program for  f i sca l  year  1987/88. The costs  to

the county in excess of the above-mentioned $513,165 will come out

of the county’s regular Short Doyle allocation.

The most intensive services such as day treatment

(minimum 3 hours a day, 2 - 4 days a week) are now accepting only

AB 3632/882  children. Thus, other children with serious emotional

problems such as abused children, children who are repeated

failures in adoptive placement, some psychotic children, multi

problem children, children ordered into treatment by the court,

and children on juvenile probation have the intensive day services

unavailable to them. They are  a lso  on  wait ing  l i s ts  for  very

l imited outpat ient  resources , Once they do receive a mental

health evaluation they have a long wait for ongoing therapy in

some parts of the county. More treatment is now being provided in

groups with less and less resources available to provide

individualand family therapy, Children who are showing the

beginnings of serious problems, often younger children, are

vir tual ly  exc luded f rom serv ices . As resources focus on the one

populat ion  there  i s  a lso  less  publ ic iz ing  o f  the  serv ices  and less

fac i l i tat ing  o f  re ferra ls  o f  needy  chi ldren f rom the  general

community, and from other agencies.

County Mental Health has found it necessary to focus

services on the AB 3632/882  population because of the State and

Federal mandates but even with that focus, has been unable to keep
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up wi th  the  demand for  serv ice  by  tha t  popula t

o the r  needy  ch i ld ren ,

ion  much  l e s s  by

I  dec la re  unde r  pena l ty  o f  pe r ju ry  tha t  t he  fo rego ing  i s

t r u e  a n d  c o r r e c t .

Execu ted  a t  R ivers ide ,  Ca l i fo rn ia  on  ..I/ ., li

-Department of Mental Health

1lOlP
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721 Capilol  Mall CSM Attachment C
Sacramento, CA 95814-4785 ,,
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November 24, 1987

Mr. Stephen R. Lehman
Assistant Executive Director
Commission on State Mandates
1130  K Street, Suite LL5O
Sacramento, CA 95814

RE: CSM-4282
Claim of County of Santa Clara
Chapter 1747, Statutes of 1984; Chapter 1274, Statutes of 1985;
Title 2, CAC, Division 9
Handicapped and Disabled Students

Dear Mr. Lehman:

Basis of Claim

Santa Clara County is claiming a state mandated cost of $3,081,000
associated with the provision of mental health services for
handicapped children in 1986-87. Specifically, Santa Clara County
claims that it was required to provide mental health assessment,
case management, and treatment for children who were residents of the
county,

Discussion

Chapter 1747, Statutes of 1984,, Chapter 1274, Statutes of 1985, and
Title 2 CAC Section 60000 et,seq, shifted the responsibility of
providing psychotherapy and other mental health services to pupils
with exceptional needs, from the State Department of Education (SDE)
to the Department of Mental Health (DMH).

To facilitate this shift in responsibilities, $1.6 million was
appropriated from the General Fund to DMH during the period from
March 1, 1986 -June 30, 1986 for the purposes of assessment and
participation in IEP meetings. An amount of $2 million was
appropriated in the 1986-87 Budget Act to the DMH to provide non-
educational services, such as assessments, treatment and case
management services: and an additional $2.7 million was transferred
from the SDE to the DMH for assessments and mental health services.
It was determined at the'time that this level of funding was
sufficient to cover the transferred services.
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At issue in Santa Clara County's claim is whether the funds made
available to mental health agencies were in fact sufficient to 4
support the required psychotherapy and other mental health services.
In evaluating this claim, we would ask the Commission to consider the
following clarifying points:

0 The costs of tr.eatment  to children who were
served by m,ental  health agencies prior to the
passage,of  these statutes, are not new or
increased costs.

0 "Medication Monitoring" is not an educationally
related service and is not a mental health
responsibility pursuant to Chapter 1747, 1984
Statutes, Chapter 1274, 1985 Statutes, or Title 2.

0 County mental health agencies still determine who they
will serve and the frequency of the service.

0 School districts and county mental health agencies
share the responsibility for serving all handicapped
pupils pursuant to their IEPs; mental health agencies
are responsible for those pupils with more severe
mental conditions only after the local educational
agencies have exhausted their resources.

‘0 County mental health agencies may still use private
insurance provided that the premiums are not increased
or lifetime benefits reduced as a 'result of such
usage.

0 The statutes do not mandate the use of'private
therapists; if private therapists are used, it would
be the mental health agency's decision.

0 County mental health agencies need not assess pupils,
but may rely upon current assessments. The students
referred to mental health agencies have substantial
assessment data in their files, and assessments
performed by mental health may in fact be duplicative
and unnecessary.

In summary, county mental health agencies are in fact required to '
provide services to pupils that were not previously required of
them; however, funds were appropriated, and transferred to DMH in an
effort to cover the costs incurred for such services.
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If you have any questions regarding the above information, please
contact Janet Sterling of my staff at (9161 322-1645.

Sincerely,

Robert W. Agee J
Deputy Superintendent for Field Services
(916) 324-5923

RWA/JS/dg
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State of California

M e m o r a n d u m

c

To :

From :

Subject:

November 30, 1987

Stephen R. Lehman, Assistant Executive Director
Commission on State Mandates

Department of Finance
D I R E C T O R ’ S  O F F I C E

Claim No. CSM-4282 from the County of Santa Clara based on Chapter 1747,
Statutes of 1984, Chapter 1274, Statutes of 1985 and Title 2, California
Administrative Code, Division 9, relating to handicapped and disabled students

This claim is based on Chapter 1747/84,  Chapter 1274/85  and Division 9 of
Title 2 of the California Administrative Code which revise laws affecting the
provision of services to handicapped,and  disabled students. The claimant
alleges that, with the passage of the legislation cited above, the County of
Santa Clara was required to undertake assessments of handicapped children,
assume case management responsibilities and undertake treatment of children
for which it was previously not responsible,

The County of Santa Clara further alleges that the cost of ptoviding  the above
mentioned services falls outside the negotiated net amount contract between
the the claimant and the State Department of Mental Health (SDMH) for
provision of services pursuant to the Short-Doyle Act. For the 1986-87 fiscal
year, the County of Santa Clara is claiming net costs in the amount of
$3,081,000.

The Department of Finance has reviewed this claim and concludes that
Chapters 1747/84  and 1274/85  and the resultant regulations do not*impose  a new
program or higher level of service upon local mental health agencies for which
reimbursement should be provided through the Commission on State Mandates'
claims process. This position is based largely on the fact that, although the
responsibility for certain functions was transferred from schools to counties,
$2,700,000  wa s transferred from the State' Department of Education (SDE)  to the
Department of Mental Health budget in the 1986-87 fiscal year expressly for
the purpose of funding the activities required to be transferred from SDE to
SDMH and that an additional $2,000,000  was appropriated to SDMH for purposes
of the program.

Whether or not the amount of funds provided for program purposes was adequate
and whether or not any unfunded portion of the program is subject to the
provisions of the negotiated net amount contract between the claimant and the
SDMH are issues which may best be resolved through negotiations between those
two parties.
not the

Another issue which should be similarly resolved is whether or
number of clients, level of activity and types of activities claimed

by Santa Clara County are appropriate, given that many requirements of the new
program overlapped with those of pre-existing programs.
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WE would also point out that the subject matter of this claim, i.e., the
pt ob"sion  of services under Individualized Education Programs (IEP).  is
essentially  the same as the basis of the pending lawsuit over the Board of
Conkrol's  decision that the State's special education program is a
reilrrbursable  State mandate. In view of that pending litigation, the
Commission may want to consider whether it is appropriate .for them to proceed
with and ultimately render a decision on this claim.

If you have any questions concerning this recommendation, please contact
James M. Apps at (916) 323-6368.

G ~Ri&ard  Ray
4 Program Budget Manager

Attachments

LR: 15661.

cc : Phillip  T. Bird, Attorney General's Office
Steve Shea,, Legislative Analyst's Office
Glen Beatie, State Controller's Office
Lynn Whetstone, Department of Mental Health
Robert Agee, Department of Education
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Attachment 1

DECLARATION OF JAMES M. APPS
DEPARTMENT OF FINANCE
CLAIM NO. CSM 4282

1. I am currently employed on the State of California, Department of Finance,
am familiar with the duties of the department and am authorized to make
this declaration on behalf of the department.

2. Section 6, Article XIII6 of the California Constitution reads as follows:

Whenever the Legislature or any State agency mandates a new program or
high level of service on any local government, the State shall provide a
subvention of funds to reimburse such local governments for the cost of
such program or increased level service, except that the Legislature may,
but need not, provide such subvention of funds for the following mandates:

(a) Legislative mandates requested by the local agency affected;

(b) Legislation defining a new crime or changing an existing definition
of a crime; or

(cl Legislative mandates enacted prior to January 1, 1975, or executive
orders or regulations initially implementing legislation enacted
prior to January 1, 1975.

3. In its "Local Cost Estimate" for AB 3632 prior to its enactment as Chapter
1747/84  (See Attachment 2), the Department of Finance concluded that there
was no reimbursable mandate in that legislation.

"I certify under penalty of perjury that the foregoing is
true and correct of my own knowledge, except as to the
matters which are therein stated as information or belief,
and as to those matters I believe them to be true.

,{[,>  &7. T&.“.Gi& (-JJ .!$$ & ,(I!/(.

' 'Date and Place I gnaturem

LR:1566L
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1 NO. ISSUE DATE %-ILL  NUMBER Attabhment 2

Local Cost 2 AU6 1 0 19s4' ‘fAB 3632

E S T I M A T E AUTHOR DATE LAST AMZNDED

Department of Finance W. Brown, et, al. August 7, 1984

I. SUMMJRY' OF LOCAL IMPACT:

1. Requires various state agencies to coordinate the delivery of designated
instruction services to handicapped children.

2. Requires local agencies to report the fiscal impact resulting from this bill
through appropriate State agencies to the Department of Finance.

I I. SUMM4RY'  OF LOCAL COST: 1983-84 1984-85 1985-86 1986-87
(Local Agency(s) 7% Amount l%- Amount E Amount K Amount Fund

Affected)
-

REIMBURSABLE: "- m.. m- mm

NON-REIMBURSABLE: ww - - mm - -

III. ANALYSIS:

A. Introduction

Current law (Section 56363 of the Education Code) provides that local school
agencies shall provide designated instruction and services as specified in
the individualized education program for handicapped children. Such services
include but are not limited to: language and speech development and
remediation, audiological services, orientation and mobility instruction,
instruction in home or hospital, adapted physical education and others: This
bill provides that this designated instruction and services shall be the
joint responsibility of the Superintendent of Public Instruction and the
Secretary of Health and klelfare,  and they shall ensure utili,zation of all
State and Federal resources available to provide handicapped children with a
free appropriate public education.

The bill also provides that the Superintendent of Public Instruction shall
ensure that local education agencies provide special education and those
related services and designated instruction and services contained in a
child's individualiied  education program that are necessary for the child to
benefit educationally from his or her instructional program.

In addition, the bill lists specific duties and responsibilities of the State
Departments of Health Services, Social Services, Developmental Services,
Rehabilitation, and the Mental Health. The bill also requires the Director
of Finance to review all applicable General Fund items of appropriation for
local assistzktce for social, mental health, developmental and health services
for children administered by each.department and transfer if necessary,
funds, including funds which may be allocated to local educational agencies,
between these items of appropriation, to cover the costs of services provided
pursuant to the bill.

(continued)



so.* , , / f _ II
.I

JPi%R ' i DATE LAST AMENDED ,.
i: i BILL N!J+lBEk

W, Brown, et. al,

- ‘I. ANALYSIS (continued)

August 7, 1984 AB 3632

The bill also requires that each local agency affected by chapter 26 (commencing
with Section 7570) Division 7 of Title I of the Government Code as added by this
bill shall identify expenditures which were previously borne by the agency

which, as a result of enactment by this bill were shifted to another agency, or
shall identify its responsiblity for expenditures which have been .acquired  due
to this bill. ,The  local agency shall report any of these shifts in
respnsibility,through  appropriate state agencies to the Department of Finance,

B. Working Data

1. A representative from Los Angeles City Schools indicates that the bill would not
result in additional costs to schools because current provisions recjuire school
,agencies to provide designated instruction and services to handicapped
children. The purpose of the bill is to require the Secretary of the Health and
Welfare Agency to share the responsibility with the Superintendent of Public
Instruction for providing specified services because under current provisions
some children have not received adequate levels of, service from the various
state agencies.

2. A representative from the State Department of Health Service (DHS) indicates
that this bill would result in major costs because the Secretary of Health and
Welfare would be responsible through the OHS for providing health services to
handicapped students.

3. A representative from the County of Los Angeles indicates that this bill would
not result in any additional costs to the county because any services which the
county may have to provide to handicapped students would be paid for by the
State. The reporting requirements specified by this bill would not impact the
county.

4. Section 2253.2 (c) 3 of the Revenue and Taxation Code reads as follows:

The Board of Control shall not consider, pursuant to either Section 2250 of this
code or to Section 905.2 of the Government Code, any claims submitted by a local
agency or school district if the claim is for two hundred dollars ($200) or less.

C. Assumption

Local agencies statewide will be able to provide the appropriate State agencies
expenditure information at a cost of less than $200. Therefore, such local
agencies would not be eligible to submit claims for reimbursement to the State
Board of Control.

D. Conclusion

Based .on the above analysis, we conclude that this bill does not contain a
reimbursable mandate as defined in Article XIII B of the California Constitution
and Sections 2231 or 2234 of the Revenue and Taxation Code. The "general"
disclaimer in the bill is appropriate.

LP:l029A/26lOD2
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1J' CSM Attachment D 1

STATE  OF CALIFORNIA-HEALTH AND WELFARE AGENCY GEORGE DEUKMEJIAN,  Govarnor

WA~JW$;~~  OF MENTAL HEALTH
‘AMENTO,  CA 96914

t ~6)  323-8173 November 30, 1987

Stephen R. Lehman
Ass i s t an t  Execu t ive  Di rec to r
Commission on State Mandates
1130 flK1l  Street, Suite 1150
Sacramento, CA 95814

Dear  Mr .  Lehman:  ‘

In response to your August 27, 1987 letter to the County
of  San ta  C la ra  r ega rd ing  the  coun ty ’ s  t e s t  c l a im
(C~~-4282  > f o r  paymen t  o f  cos t s  i ncu r red  pu r suan t  t o
Chapter 1747 of the Statutes of 1984 (AB 36321, ‘Chapter
1 2 7 4  o f  t h e  S t a t u t e s  o f  I985 (AB 882)  and  Div i s ion  9  o f
T i t l e  2  o f  the  Ca l i fo rn ia  Admin i s t ra t ive  Code ,  the
Department of Mental, Health provides the’ following
informat ion and recommendat ions. As  reques ted ,  our
r e sponse  w i l l  spec i f i c a l l y  cons ide r  whe the r  t he se  s t a tu t e s
and regul.ati,ons have  imposed  a  new program upon count ies
o r  a  h ighe r  l eve l  o f  s e rv ice  in  an  ex i s t ing  coun ty
p r o g r a m .

BACKGROUND- - - -

Under The Education for All Handicapped Children Act of
1975 (20 U.S.C. $1401 et se.q.1  (hereafter Public Law
94-142),  each  par t i c ipa t ing  s ta te  mus t  make  ava i lab le  to
a l l  hand icapped  ch i ld ren ,  a s  de f ined ,  wi th in  spec i f i c
age  ranges  and  t ime l ines , a  f r ee  appropr i a t e  educa t ion .
S e c t i o n  3 0 0 . 4  o f  T i t l e  34  o f  t he  Code  o f  Fede ra l
Regu la t ions  de f ines “free  appropr ia te  pub l ic  educa t ion”
as  YSpecial educa t ion  under  publ ic  superv is ion  and
direct ion, and wi thout  charge  .  .  .  )l An “individual ized
education program I1 (IEP)  mus t  be  e s t ab l i shed  fo r  e ach
e l i g i b l e handicapped chi ld . An IEP inc ludes  spec ia l
educa t ion  and  re la ted  se rv ices  needed  by ,  the  ch i ld  as
de te rmined  by  the  ch i ld ’ s  cur ren t  eva lua t ion .

Ca l i fo rn ia  has  been  a  par t i c ipan t  in  the  p rogram
described by Public Law 94-142 since 1980. Chapter 797
o f  t h e  S t a t u t e s  o f  1980, which  became law on  Ju ly  28 ,
1980, restructured and added code sections implementing
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Stephen R. Lehman -2- November 30, 1987

sections of the Education Code re lat ing  to  Cal i fornia ’ s
Master Plan for Special Education statewide, (See
Sections 56000 et seq. of the Education Code. >

Chapter 1747 of the Statutes of 1984 (hereafter Chapter
17471,  Chapter 1274 of the Statutes of 1984 (hereafter
Chapter 1274),  and implementing regulations, Sections
60000 et seq. o f  T i t le  2  o f  the  Cal i fornia
Administrative Code, changed the administrative manner
in  which this  s tate  provides  educat ional ly  re lated  ser -
vices to handicapped children. These statutes and
implementing regulations shifted roles and responsi-
b i l i t ies  at  the  county  leve l  among the  schoo ls ,
welfare departments, and mental health departments.
Among other things, these statutes added the provisions
of Chapter 26.5 (commencing with Section 7570)  to
Division 7 of Title 1 of the Government Code entitled
“Interagency  Respons ib i l i t ies  for  Prov id ing  Serv ices  to
Handicapped’ Children. 11 The provisions of Chapter 26.5
require county mental health programs to: act  as  the
lead case manager when a child’s  individualized edu-
cat ion’ program calls for residential placement (sub. (I 1,
Sec. 7572.5 Gov. Code); if designated by the State
Department of Mental Health, provide psychotherapy or
other  mental  heal th  serv ices  when required  in  a  chi ld ’ s
individualized education program (Sec. 7576 Gov. Code);
and, provide  speci f ied  assessment  services  (see  Sets.
7572, 7572.5, and 7582 Gov. Code and Sec. 18 of Chapter
1274 of the Statutes of 1985).

In reviewing the claim of Santa Clara County, the
Department of Mental Health makes the following obser-
vat ions :

I. Costs claimed by the County are costs mandated by
the federal government

Sect ion  504  o f  the  Rehabi l i tat ion  Act  o f  1973, a s
amended by the Rehabilitation Act Amendments of 1974
(P .L. 93-516,  29 U.S.C. 794)  requires that “handicapped
indiv iduals”  shal l  not  be  subjected  to  d iscr iminat ion
under, exc luded from part ic ipat ion  in ,  or  denied  the
benef i ts  o f “any program or  ac t iv i ty  rece iv ing  Federa l
f i n a n c i a l  assistancell. Regulations promulgated under
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Stephen R. Lehman -3- November 30, 1987

the authority of Section 504,  specifically 34 CFR
104.33, require that recipients of federal funding pro-
vide I1a f ree  appropr iate  educat ion”  consist ing  o f
ltspecial  education services . . , that meet the needs’ of
handicapped persons as adequately as the needs of non-
handicapped persons, I1

Consequently, it would appear that any local agency
receiving federal assistance for programs which serve
handicapped individuals (which would include edu-
cationally related services) would have to provide some
unique services to handicapped individuals in order to
continue receiving federal funding.

Section 17513 of the Government Code provides, in per-
t i n e n t  p a r t ,  t h a t :  If... ‘Costs mandated by the federal
government’ includes .costs resulting from enactment of a
state law or regulation where failure to enact that law
or  regulat ion  to  meet  spec i f i c  federal  program or  ser -
vice requirements would result in substantial monetary
penalt ies  or  loss  o f  funds  to  publ ic  or  pr ivate  persons
in the state . . .I1

Clearly, noncompliance with Section 504 and implementing
regulations and Public Law 94-142  would result in
“substant ia l  monetary  10s~‘~  for  the  State  s ince  a l l
federal funding would be lost and, therefore, come
within the  def ini t ion o f l’costs  mandated by the federal
governmentV1 set forth in Section 17513.

I I . Chapters 1747 and 1274 and their implementing
regulations  af f irmed for  the  State  that  which
had been declared existing law by actions of
the courts

There are numerous cases at the federal and state level,
which were heard before the enactment of Public Law
94-142 and Section 504 of the Rehabilitation Act of
1973, that would seem to indicate that handicapped indi-
v iduals  have  a  r ight  to  certa in  spec ia l  serv ices  .under
the  equal  protect ion  provis ions  o f  the  Const i tut ion  o f
the United States (see, for example Pennsylvania Assn.
for Retarded Children v. Commonwealth, (1'971)  334
F.Supp. 'I257  and Mills v. Board of Education of District
of Columbia, (1972)34'8 F.supp.  866.)

- -
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Stephen R. Lehman -4- November 30, 1987

Therefore, the implementation of Chapters 1747 and 1274
merely affirm for the state that which has been declared
existing law by actions of the court.

I I I .

Any increased costs incurred by the county as a result
of the enactment of Chapters 1747 and 1275, and their
implementing regulations, are pursuant to a contractual
agreement, and ‘not costs mandated by the state.

As a general rule, ‘community mental health services are
provided pursuant to an annual Short-Doyle plan.
Section 5705 provides that a county’s annual Short-Doyle
plan is a contract between the county and the state.
Services provided in ‘accordance with an annual
Short-Doyle plan are reimbursed at actual cost.

In 1983, the statutes were amended (Sec. 5705.2 Welf. &
Inst. Code) to allow the Director of Mental Health to
negotiate net amount contracts between counties and the
State Department of Mental Health ,in lieu of the annual
Short-Doyle plan and budget (Chapter 1207, Statutes of
1983). The negotiated net amount contracts are not
audited to cost and the counties are able to utilize any
savings that occur pursuant to the negotiated net amount
contract.

Provisions of a negotiated net amount contract must
include, among other things, assurance of an adequate
quality and quantity of services and an assumption of
the financial risk by the County in providing all mental
health services to the population described and enu-
merated in the approved contract within the negotiated
net amount.

For the fiscal year 1986-87,  Santa Clara County entered
into a negotiated net amount oontract  with the State to
render mental health services in Santa Clara County. In
that contract the language clearly states that the
County has agreed to provide services in accordance with
the following principal: “( 1 > a continuum of mental
health services which are required by statute , . ,I’ The
provision of services to children is sent forth in
Exhibit D.
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Therefore, the provision of needed services pursuant to
Chapters 17'17 and 1274 is within the scope of the
contract .

Thus, any cost for mental health services to minors,
which is a population that must be provided for (Sec.
5651.1 Welf.  &  Inst. Code), that are not reimbursed from
the negotiated net amount, is a financial risk the
County assumed when it became a party to a negotiated
net amount contract.

IV. Chapters 1747 and 1274  do not impose a “new- -
j5ZgramVf

-

Chapters 1747 and 1274 do not clearly constitute a new
program,’ but, instead, are  a  rede l ineat ion  o f  the
respons ib i l i t ies  o f  carry ing  out  an  ex is t ing  loca l
program, a program that was implemented by statute at
the  loca l  l eve l  in  1980, as  d iscussed above . (See
Sections 56000 et seq. of the Education Code. > While
Chapters 1747 and 1274 specified certain respon-
sibilities of community mental health programs in pro-
viding services to handicapped students, community
mental health programs were already providing
assessments and mental health treatment for many han-
dicapped chi ldren in  carry ing  out  the ir  responsib i l i t ies
under the Short-Doyle Act (Section 5600 et seq. of the
Welf.  &  I n s t .  C o d e ) . In  fact , the Santa Clara County
c la im notes  that  fu l ly  215  out  o f  336  ch i ldren  rece iv ing

treatment were known to the mental health system prior
t o  f i s c a l  y e a r  1986-87.

In recognizing that local mental health programs now
have the responsibility for providing those mental
health services to special education children which were
previous ly  paid  for  by  the  schools ,  Sect ion  16  o f
Chapter 1274 required the transfer of funds, reported by
local education agencies as having been previously spent
by them for mental health services from the State
Department of Education to the Department of Mental
Health.
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Stephen R. Lehman -6- November 30, 1987

11  1 zhese  statutes and regulations do not impose a- -
“h igher  leve l  o f  serv ice”- -

The Department of Mental Health acknowledges that the
statutes may have resulted in an increase in the number
of children being assessed as, needing mental health
treatment  due .  to  the  shi f t  in  responsibili.ties  ,among
county agencies. The Auditor General issued a finding
to  this  e f fect  in  Apri l  1987, when he  reported  that  the
number of special education students referred for non-
educational services has increased since March 1, 1986
(Report No. P-640, page 17). A significant growth was
recognized  in  the  funding  leve l  in  the  1987-88  budget .
We do not agree, however, that  th is  const i tutes  a  man-
date  for  a  h igher  leve l  o f  serv ice .

Specifically, Santa Clara County argues that flexibility
has been lost with regard to this program, since mental
health  serv ices  must  be  provided regardless  o f  the
sever i ty  o f  the  mental  condit ion  and regardless  o f
funding limitat  ions.

However, Section 7572 states that:

“Whenever a service is to be considered for
inc lus ion  in  a  ch i ld ’ s  indiv idual ized  educat ion
program (IEP  > , the  loca l  educat ion  agency  shal l
inv i te  the  respons ib le  publ i c  agency  representat ive
to meet with the IEP team to determine the need for
the  service ,  I1

I t  i s  c lear  f rom these  provis ions  that  count ies  do  main-
tain  some f lexibi l i ty  as  to  who is  served and what  ser -
v ices  are  rece ived . The local mental health
representative will provide input to the IEP team as to
the need for mental health treatment servic,es.

The County claims that under Chapters 1747 and 1274, and
implementing regulations, it may be required to pay for
mental health services rendered by private therapists
who are not county contract providers. Section 7576 o'f
the Government Code allows a county:

II
..* to provide psychotherapy or other mental

health  serv ices , when required in a child’s  IEP
either  d irect ly  or  by  contract ing  with  another
public agency, qual i f ied  indiv idual  or  a  s tate  cer-
t i f  ied  nonpubl i c , nonsectarian school or agency. l1
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Therefore, the County continues to maintain a perogative
as to how a required service will be provided and in no
way is  required  to  pay  for  serv ices  unless  there  is  a
contractual  ob l igat ion  to  do  so .

In conclusion, the Department of Mental Health does not
conclude that Chapter .I747 of the Statutes of 1984,
Chapter 1274 of the Statutes of 1985, and Division 9 of
Title 2 of the California Administrative Code mandate a
new program or a higher level of service on county
government.

VI. State reimbursement is already provided to
Santa  Clara County for these services

The Short-Doyle Act specifically requires that mental
heal th  serv ices  be  prov ided  to  ch i ldren . Moreover, this
act also includes maintenance of effort requirements
with regard to  chi ldren ’s  services . Spec i f i ca l ly ,
Section 5704.5 of the Welfare.and  Institutions Code pro-
vides that counties cannot decrease their proportion of
mental health expenditures for children unless they can
demonstrate that the need for such services has
decreased.  Further , Section 5704.6 requires that, with
certa in  except ions , counties must spend 50 percent of
each noncategorical augmentation for children’s services
unt i l  such services  represent  25  percent  o f  the  county ’s
total mental health program.

The administration and the Legislature have recognized
maintenance of effort requirements in appropriating
funds to implement Chapters 1747 and 1274. Moreover,
the Conference of Local Mental Health Directors, which
is  comprised  o f  the  d irectors  o f  a l l  o f  the  county  men-
tal health programs, has also recognized a maintenance
of  e f fort  in  i ts  est imates  o f  program costs . (See
attachment A. )

In the case of Santa Clara County’s claim, then, t,he
Department of Mental Health recommends that, should the
Commission determine that these statutes constitute a
reimbursable mandate, at a minimum a maintenance of
effort requirement should be recognized.
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I  hope  that  th is  in format ion  wil,l prove  useful  to  the
Commission in making a determination as to the validity
of the Santa Clara County claim for state-mandated local
costs . The Department of Mental Health will also have a
representative present at the January 21, 1988 hearing
on this  i ssue  should  addit ional  in formation  be  required .

Should you have any questions, please contact Lynn E.
Whetstone, Deputy Director, for Administration, at
3-8261.

Sincere ly ,

Ch.ief Deputy Director

cc : Jim Apps
Department of Finance‘
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California December 16, 1987 Donald L. Clark, County Counsel

Mr. Stephen R. Lehman
Assistant Executive Director
Commission on State Mandates
1130  K Street ,  Suite  LL50
Sacramento, CA 95814

RE: CSM-4282
Claim of the County of Santa Clara
Chapter 1747, Statutes of 1984; Chapter 1274, Statutes of 1985;
T i t l e  2 , CAC, Division 9
Mental Health Services to Handicapped and Disabled Students

Dear Mr. Lehman:

This  is  in  rebuttal  to  the  responses  f i led  by  the  Departments  o f
Education, Mental Health, and Finance to the Test Claim filed by the
County of Santa Clara with the Commission on State Mandates for costs
relating to the mandate imposed by Chapter 1747, Statutes of 1984;
Chapter 1274, Statutes  o f  1985 ;  and Ti t le  2 ,  Cal i fornia
Administrative Code, Division; 9, re lat ing  to  the  prov is ion  o f  mental
health services to handicapped and disabled students.

I . Costs claimed by the Countv  are not costs mandated bv
the federal government.

The Department of Mental Health asserts that the costs of complying
with Chapters 1747 and 1274 and their implementing regulations are
costs mandated by the federal government. This  assert ion is  based
on the  fact  that Sect ion  504  o f  the  Rehabi l i tat ion  Act  o f  1973 ,  as
amondod by the Rehabilitation Act Amendments of 1974 (P.L. 93-516,
2 9  U.S.C.  794), together with the implementing regulations, require
that  rec ip ients  o f  federal  funding provide  f ree ,  appropr iate ,  publ ic
education to handicapped children, as  wel l  as  support ive  services
necessary  for  the  chi ld  to  take  advantage  o f  that  educatior$, I t  i s
c lear  under  federal  law that  support ive  services  inc ludes ,  in  some
instances, mental health services. Nevertheless, the  costs  c la imed
by the County are not costs mandated by the federal government
because the program is optional, and because, if a mandate exists,
i t  i s  i s  imposed on  the  State  or  on  loca l  educat ional  agencies ,  not
county  mental health agencies.

A. The.proqram  established bv  Chapters 1747 and 1274 and
their implementing regulations is not a mandate of the
federal qovernment, as federal law establishes an
option proqram,  not .a  mandated proqram, e v e n  i f  theEe
are  substant ia l  f inanc ia l  incent ives  for  part i c ipat ion
in such programs. To the extent that Government Code
sect ion 17513 provides  otherwise ,  i t  i s
unconst i tut ional .

An Equal Oppc393y  Employer
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Cal i forn ia  Const i tut ion  Art i c le  XII I  B  §6 ‘provides :

Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government,
the  s tate  shal l  provide  a  subvent ion  o f  funds  to  re imburse
such local government for the costs of such program or
i n c r e a s e d  l e v e l  o f  s e r v i c e  .  .  .  .

In defining reimbursable mandates, Cal i fornia  Const i tut ion  Art i c le
X I I I  B  §9(b)  exc ludes U[a]ppropriations  required for  purposes  o f
complying with mandates of the federal government which, without
discret ion , require an expenditure” by  the  governmenta l  ent i ty .  A
f inancia l ly  induced choice  i s  not  the  same as  a  s tatutory
requirement. City  of Sacramento v. State  o f  Cal i fornia  (3980)  156
Cal.App.3d  182 ,  196 ;  203  Cal.Rptr.  258 ,
in County of Los Anqeles v.

disapproved on other grounds
State  o f  Cal i fornia  (1987)  43  Cal.3d  4 6 ,

58 ;  - Cal .  Rptr .  -,

Government Code §17513 defines INcosts  mandated by the federal
government” excludable from reimbursable mandates as:

any  increased  costs  incurred  by  a  loca l  agency  .  .  .  in  order
to  comply  with  the  requirements  o f  a  federal  s tatute  or
regulat ion .  . .  [ inc luding]  costs  result ing  from enactment  o f
a  state  law or  regulat ion where  fa i lure  to  enact  that  law or
regulat ion  to  meet  spec i f i c  federal  program or  serv ice
requirements would result in substantial monetary penalties
or  loss  o f  funds  to  publ ic  or  pr ivate  persons  in  the  state . ,

As  appl ied  to  this  case , this  s tatute  is  unconst i tut ional . Chapters
1747 and 1274 mandate a new or higher level of service. on local
government, by requiring county mental health agencies to provide
certain assessment, case management, and therapeut ic  serv ices . This
program otherwise would be a reimbursable state mandate under
Cal i forn ia  Const i tut ion  Art i c le  XII I  B  §6. The increased costs
incurred by the County were not “required for purposes of complying
with mandates of the federal government which, without discretion,
require an expenditure. Ii Therefore, the costs are not mandates of
the federal government, as  de f ined  by  Cal i fornia  Const i tut ion
Art i c l e  XI I I  B  89.

The State could choose not to implement the Education for All
Handicapped Children Act individualized education program
requirements. The effect of not fully implementing the Education
for  Al l  Handicapped Chi ldren Act  i s  a  loss  o f  federal  benef i ts . T h e
court of appeals has held that the application of Revenue & Taxation
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Code B 220610  (predecessor to Government Code 517513) to federal
laws which merely, provide financial‘incentives for coinpliance would
cqnflict  with the definition of a federal mandate contained in
Article.XTII  B 89(b).‘.’  Cite  of. Sacramento v’. State of California,
Id. at 198. City  kf Sacramento involved state legislation
gplementing changes, to the unemployment insurance system, which
resulted .in increased costs to all California employers, including
local government. Failure t,o adopt the changes would have resulted
in decertification  of the state’s unemployment insurance program,
with a concomitant loss of tax credit for the state’s private
employers. In deter’mining  that the changes were not federally
mandated, the court stated:

. . [California Constitution Article XIII B §9(b)]  defines
a federal mandate as one leaving the state or local
government no discretion as to alternatives. If
participation in a federal program is optional, it follows
that state legislation requiring local participation involves
a state mandate under article XIII B,, section 6. Revenue and
Taxation Code.section  2206 insofar as it defines as
nonreimbursable federal mandates those federal programs which
make state participation’optional, .even  if substantial
financial incentives indicate the desirability of ‘
participation, is invalid under ,article XIII B, section 6 and
9. Id.  at 198-99. (Ital ics  in  or iginal . )

In the present case, as in City of Sacramento, failure to enact
legislation to implement the federal goals would involve a loss of
financial benefits. Nevertheless, it-is an optional program. The
detailed requirements of the Education for All Handicapped
Act --including mental health assessments and supportive
services --are not generally required  by federal law.

l-Revenue  & TaxationCode  82206, as amended.in 1980,
provided in part:

. . . I’Costs  mandated .by  the federal government” includes.
costs resulting from.enactment  of a state law or regulation
where failure to enact such law or regulation to meet
specific federal program or service requirements would result
in substantial monetary penalties or loss of funds to public
or private persons in the state. . . [and] does. not include
costs which are specifically reimbursed or funded by the
federal:or  state government OK programs or services which may
beimplemented at the option of the state, local agency, or
school district.

This language is substantially sir;\ilar to the language of Government
Code section 17513.
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B. If the services described in Chanters 1747 and 1274 and
their implementins regulations are federally mandated,
the mandate is not imposed on countv mental health
agencies but on the State or’on’local educational
acrencies. Therefore, to the extent that Chapters 1747
and 1274 and.their implementing regulations-impose
requirements on local mental health aqencies’,  they
constitute a state mandate.

If a state decides to implement the federal Education for All
Handicapped program, nothing in federal law requires the State to
impose on county mental health agencies the responsibility for
providing mental health assessments, treatment or case management
fbr handicapped students pursuant to the federal individualized
education program standards; The state could impose the
responsibilities on local school districts, as it did before the
passage of Chapter 1747.

Federal law requires states which receive,federal  funding to have in
place a program applying,to  the state as a whole. See 34 Code of
Fed,eral  Regulations 5300.1 -et  seq. It is thestate  that has the
responsibil,i.ty. Federal regulations generally do not establish
which state or local agency will be responsible’for  certain
functions. States have flexibility in designing their programs.
Generally, however, where federal regulatioh do identify a
particular local or state agency, it is agencies responsible for
education which are identified. For example, 34 C.F.R. 5300.600(a)
pr,ovides :

The State educational agency is responsible for insuring:
(1) That the requirements of this part are carried out; and
(2) That each educational program for handicapped children

administered within the State, including each program
administered by any other public agency:

(i) Is under the general supervision of the persons
responsible for educational programs for handicapped children
in the State educational agency, and

(ii) Meets education standards of‘the State educational
agency (including the requirements of this part).

When the state,chose  to transfer to county mental health agencies a
portion of the responsibilities which local education agencies had
for handicapped c,hildren, it*i.mposed a mandate on’counties.

I I . Chapters 1747 and 1274 and their implementing
regulations do not merely affirm for the State that
which had been declared existins  law by actions of the
courts.

Department of Mental Health asserts that implementation of Chapters
1747 and 1274 merely confirm for the State that which has been
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dec lared  exist ing  law by  act ions  o f  the  court . That is not the
case. Absent  th is  l eg is lat ion , no existing court decisions impose
on count ies  the  responsib i l i ty  o f  provid ing  serv ices  which ,
essent ia l ly , re late  to  the  provis ion  o f  educat ional  serv ices .

Court  dec is ions  at  the  federal  and state  leve l  heard  before  the
enactment of Public Law 94-142 and Section 504 of the Rehabilitation
Act of 1973 establishing the rights of handicapped individuals were
decided under due process and equal protection theories. Mi l l s  v .
Board of Education of the District of Columbia (1972) 348  F.Supp.
866  held that the Board of Education, by  fa i l ing  to  prov ide  spec ia l
educat ion  to  certa in  d is turbed  chi ldren , denied due process to the
children and the class they represented. Pennsylvania Association
for Retarded Children v. Commonwealth of Pennsylvania (1971) 334
F.Supp. 1257 involved the equal access to educational services for
retarded children. Neither case involved the imposition on local
mental  heal th  agencies  o f  responsib i l i t ies  to  provide  serv ices
supportive to the educational requirements of handicapped children.

The  Counts  i s  not  prov id ing  publ i c  ,education  for  the  chi ldren
generally served through the individualized education program. This
is  a  responsib i l i ty  o f  the  loca l  educat ional  agenc ies . To the
extent existing court decisions may have held that special
educationally-related services to handicapped children are required,
the requirement was imposed on local education agencies, not county
mental health agencie.s.

I I I . Costs claimed by the County are mandated by Chapters
1747 and 1274 and their implementincz  requlations,  not
by  contractua l  ob l igat ion .

The increased costs were incurred by the County as a result of
Chapters 1747 and 1274 and their implementing regulations, not as a
result of the Short-Doyle negotiated net amount contract. The
responsibilities are mandated by statute and exist regardless of and
prior  to  the  contract .

Moreover, in the negotiated net amount contract for the Fiscal Year
1986-87, the County did not contract to provide services mandated by
Chapters 1747 and 1274. The only references to the program in the
contract are on Exhibits B and F, which set forth the $222,955
al locat ion  to  the  County  spec i f i ca l ly  for  th is  program. Exhibit D,
re lates  to  chi ldren ’s  serv ices  in  general ,  not  spec i f i ca l ly  to
services required by Chapters 1747 and 1274.

In  i ts  assert ion  that  the  serv ices  are  required  b y  contractual
ob l igat ion , the Department of Mental Health relies solely on the
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following general language from the twenty page contract:

28. Program Principles
The State and County agree that the following
represents the program principles of the local mental
health program:
a . A continuum of mental health services required by

statute and which are accessible and acceptable
to the county population.

No other language from the body of the contract can be construed as
imposition through contract of the responsibilities imposed by
Chapters 1747 and 1274. Even this language does not constitute
contractual acceptance of those responsibilities. In context, it is
clear that the “mental  health services required by statute11  are
those required by the Short-Doyle Act, Welfare & Institutions Code
Section 5600 et seq.

Furthermore, Welfare & Institutions Code section 5705.2, which
authorizes negotiated net amount contracts, states:

(a) It is th.e  intent of the Legislature that the use of
negotiated net am0unt.s or rates, as provided in subdivision
(b), be given in preference in contracts for services under
this  division. (Italics added; referring to Part 2 of
Division 5 of Welfare SC Institutions Code.)

Clearly, the negotiated net amount contract requires only
Short-Doyle services. Chapters 1747 and 1274 are codified in.
Chapter 26 of Division 7 of Title 1 of the Government Code. This
program is separate from the Short-Doyle program of Welfare &
Institutions Code section 5600 et seq. Clearly, the provision of
needed services pursuant to Chapters 1747 and 1274 is not within the
scope of the negotiated net amount contract between the County and
the State.

IV. Chapters 1747 and 1274 and implementins recrulations
impose a “new prooraml~ on counties.

California has participated in the Education for All Handicapped
Children Ac’t program since 1980. Chapter 797, Statutes  o f  1980..  I t
is true that the program is not new to California. However, prior
to the passage of Chapter 1747, none of the responsibilities
outlined in Chapters 1747 and 1274 were ,delegated  by the state to
counties. Rather, it was local educational agencies which had the
responsibility for providing mental health assessments, treatment,
and case management for handicapped children. Chapters 1747 and
1274, therefore, clearly impose a new proaram  on counties.

398



Letter to Stephen R. Lehman
December 16, 1987
Page 7

In fact, there has been a recognition that county mental health
agencies are, as a result of Chapters 1747 and 1274, providing
mental health services which previously were provided through local
educational agencies. Funds reported by local educational agencies
as previously’having been spent by them for mental health services
were transferred from the State Department of Education to the ‘State
Department of Mental Health and then allocated to the counties.
However, the amount of the allocation received by the Santa Clara
County mental health agency grossly fails to compensate the County
for the cost of the new services which it must provide.

Additionally, the number of referrals from local educational
agencies has increased substantially now that the local educational
agency is responsible only for the identification of handicapped
students, and not for their mental health assessment and treatment.
It appears that, prior to the passage of Chapter 1747, children in
need of mental health services in order to take advantage of free,
appropriate education were under-identified.

Prior to the passage of Chapter 1747, the County mental health
agency did not conduct individualized education assessments, did not
attend individualized education program team meetings, did not
defend individualized education program mental health
recommendations in mediations, administrative -hearings or courts,
did not provide case management for all seriously emotionally
disturbed. children receiving out-of-home placement, and did not
provide all mental health treatment services required in specific
individualized education programs for the handicapped students
residing in the County. The County mental health agency did perform
some mental health assessments for some handicapped children. These
assessments, however, would not be geared specifically to the
educational needs of the children. The treatment offered by the
County was not necessarily that which was required by a child’s
individualized education program.

Clearly, the population of children receiving mental health services
through county mental health agencies prior to the passage of
Chapter 1747 overlaps with the population of children who were
receiving mental health services pursuant to individualized
education programs. The two populations, however, were not
identical. Many handicapped children received assessments and/or
treatment from private agencies or therapists. Many children
receiving mental health services from county mental health agencies
did not have individualized education program recommendations for
mental health services or did not have individualized education
programs at all. Even for children with individualized education
program mental health recommendations, the services provided by
county mental health agencies were not necessarily the services
required by the individual programs.
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The overlap in the two populations, was such that in Fiscal Year
1986-87,  215 of the 336 children receiving treatment pursuant to
Chapters 1747 and 1274 had previously been known to the County
mental health system. To some extent, some of the 215 identified
children had been receiving mental hea.lth services from the County
mental health agency. To some extent, the services provided both
fulfilled the recommendations of individualized education programs
and were required by the County’s negotiated net amount contract
with the State.

The County concedes that it has responsibility for providing some
mental health services to children under the Short-Doyle Act and the
negotiated net amount contract with the State, including some
services which are, in addition,
in particular cases.

required by Chapters 1747 and 1274
It cannot be said, however, that the services

received by the 215 children previously know to the County mental
health agency were the responsibility of the County in the absence
of Chapters 1747 and 1274.

The Short-Doyle Act does not set forth with precision the mental
health services which counties must make available to their
residents. Children do constitute a population for which counties
are required to provide mental health services under Welfare &
Institutions Code section 5651.1, but the statute is silent as to
the levels and specific types of services to be provided.
has committed to children’s services funds in excess of the

County

requirements of Welfare SC  Institutions, Code section 5704.5.

In years prior to Fiscal Year 1986-87, the County of Santa Clara had
substantial overmatch which, in large part, funded the services for
children. Some services to the 215,children were not required by
either statute or negotiated net amount contract, but were ’
voluntary, funded by the County’s voluntary overmatch. To the
extent that the County no longer has the’option of determining
whether it will continue providing this voluntary service, Chapters
1747 and 1274 impose a new mandate regarding services to these
children.

Prior to the passage of Chapter 1747, the County had flexibility in
determining whatmental health services would be provided to which
children. The County has lost this flexibility with regard to
handicapped children.

Prior to the passage of Chapter 1747, the County had the flexibility
of deciding to overmatch or to fund mental health services at the
minimum level. While it can still decide to fund at the minimum
level, it cannot proportionately reduce services to handicapped
children which are required by Chapters 1747 and 1274. As a result,
if the County were to reduce its overmatch, other children’s
programs would bear an increased reduction in funding and the County
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would  be  at  r i sk  o f  fa i l ing  to  meet  i ts  ob l igat ion  to  provide  a
continuum of mental health services to children.

The impact of the mandate of Chapters 1747 and 1274 on other
children’s programs in counties which do not overmatch is
graphica l ly  i l lustrated  by  the  support ing  dec larat ion  f i l ed  by  the
County of Riverside. Children receiving services pursuant to
Chapters 1747 and 1274 are receiving treatment in priority to other
children in need of mental health services. Since Riverside does
not overmatch, and the  funds  for  chi ldren ’s  services  are  l imited ,
less  serv ices  are  avai lab le  for  o ther  chi ldren .

In Riverside County, the  l i s t  o f  ch i ldren  no  longer  ab le  to  have
access  to  certa in  serv ices  i s  appal l ing . Children going without
services include abused children, children with mental health needs
who have failed multiple placement attempts, delinquent children who
are ordered into treatment by the courts or who are on probation.
Other children who are beginning to show signs of serious problems
also  are  denied access  to  services . In effect, Riverside County can
no  longer  fu l f i l l  i t s  Short -Doyle  ob l igat ion  to  ch i ldren  in
general. The only reason this has not happened in the County of
Santa Clara is that the County has contributed voluntary overmatch
of  approximate ly  f ive  mi l l ion  do l lars .

v. Chapters 1747 and 1274 and implementincr  regulations
impose  a  hisher  leve l  o f  serv ice  on  the  count ies .

Chapters 1747 and 1274 and their implementing regulations impose a
higher  leve l  o f  serv ice  on  the  count ies ,  as  d iscussed  in  Sect ion  IV,
above.

Also, count ies  have  in  large  part  los t  the ir  ab i l i ty  to  charge  for
the services rendered. It may no longer charge parents for services
rendered, nor may it require parents to submit insurance claims if
payment of the claims would result in an increase in premiums or a
decrease in annual OK lifetime benefits. This  i s  a  substant ia l
loss, as many of the handicapped children referred for assessment in
Fiscal Year 1986-87 either are covered by insurance or have parents
with abi l i ty  to  pay for  the  services . In  fact , a large number of
the  new referrals  are  from the wealthier  school  d istr icts  in  the
County, involving children who otherwise would not be receiving
services through the County either free or at no cost.

As discussed in the original claim and in Section IV. above, the
County  has  lost  a  great  deal  o f  f lex ib i l i ty  with  the  imposi t ion  o f
Chapters 1747 and 1274 responsibilities. The Department of Mental
Health  asserts  that  count ies  reta ins  f lex ib i l i ty  “as to  who is
served and what services are received” since counties are involved
in  the  I .E .P .  process  and provide  input  to  the  I .E .P .  team.  To
character ize  th is  as  f lex ib i l i ty  i s  to  misunderstand the  program.
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Counties are required to perform professional mental health
assessments. If the professional de,termines  that a child meets the
criteria for receiving mental health services pursuant to the
individualized educational program, the professional must recommend
the treatment necessary for the child to benefit from a free,
appropriate education. Counties must make appropriate
recommendations and must provide the recommended mental health
treatment. Counties cannot 11decide88 that a child meeting the
criteria will not receive services. Similarly, counties cannot
Udecidell  to offer less services or less frequent services  than is
required to meet the children’s needs for free, appropriate
education.

Moreover, it is not simply the recommendations of county mental
health agencies which determine treatment. The federal and state
statutory schemes contain certain due process procedures and rights,
including mediation, administrative hearings, or judicial review.
It may be a court or administrative law judge who determines what
treatment is required. Although it has not yet occurred in Santa
Clara County, it is possible that an administrative law judge or
court may order that mental health services be provided by private
therapists. Furthermore, the county mental ,health  agency itself
may, in certain cases, have to recommend private therapists.
Chapters 1747 and 1274 impose an inflexible requirement to provide
recommended services. There is no provision for the County to fail
to do so simply because it and its contract agencies do not have the
expertise necessary to provide such treatment.

The County concedes that, under Chapters 1747 and 1274 and their
implementing regulations, county mental health agencies are
responsible only for children with more severe mental or emotional
conditions, and only after the local educational agencies have
exhausted their resources. In fact, local educational agencies are
to make referrals to county mental health agencies after they have
exhausted their resources,

The County concedes that county mental health agencies may, to some
extent and in some cases, rely on existing assessments performed for
non-individualized education program purposes or performed by
non-County professionals. Nevertheless, it remains the
responsibility of the County mental health agency to ensure that an
assessment is performed which meets the standards imposed by
Chapters 1747 and 1274 and their implementing regulations. These
issues should be addressed by the Commission when it establishes
parameters and guidelines, after it has determined that a mandate is
imposed.
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VI. The costs of complyinq  with Chapters 1747 and 1274 and
their implementing regulations are not reimbursed by
qeneral Short-Doyle funds. Alternat ive ly ,  the  costs  o f
complyinq with said provisions are reimbursed by
qeneral  Short -Doyle  funds  only  to  a  l imited  extent .

The County concedes that it is required to commit a certain level of
i t s  general  Short -Doyle  a l locat ion  to  mental  heal th  serv ices  for
ch i ldren . However, the County is required to provide a continuum of
mental health services, from prompt evaluation and care of persons
with acute disabling symptoms to community programs which enhance
the  ability of  the  general  populat ion to  cope  with  stress ful  l i fe
s i tuat ions . Wel fare  &  Inst i tut ions  Code  sect ion  5705.2( f ) .
Obviously, the  populat ion  o f  ch i ldren  e l ig ib le  to  rece ive  th is
continuum of services is broader than the population of handicapped
children needing mental health services in order to benefit from a
free, appropriate education.

The  County  rece ives  a  spec i f i c  a l locat ion  in  i ts  Short -Doyle
negotiated net amount contract for the costs of Chapter 1747 and
1274. In Fiscal Year 1986-87, that allocation was $222,955.

The State Department of Mental Health asserts that, in addition to
the specific State allocation for this program, the County has been
reimbursed for the costs of this program through general Short-Doyle
funds. As  d iscussed  in  Sect ion  I I . ,  above , the  serv ices  required  by
Chapters 1747 and 1274 are not covered by the Short-Doyle negotiated
net amount contract between the County and the State.

Except  for  the  spec i f i c  do l lar  a l locat ion , no amount of Short-Doyle
funds should be considered as reimbursement for the costs of this
program. Under the negotiated net amount contract, the County
agrees  to  prov ide  a  certa in  leve l  o f  serv ices  in  exchange  for
receiving State funding. The County assumes the risk that the cost
of the services will exceed the net amount of funding, and the State
assumes the  r isk  that  the  services  funding wi l l  exceed the  costs  o f
the  services . If the County is able to provide the required
services at a cost less than the amount of the contract, the County
is  ent i t led  to  keep  any savings . The services required by Chapters
1747 and 1274 are not required by the Short-Doyle negotiated net
‘amount contract. If the funding of the mandate imposed by Chapters
1747 and 1274 results in a Short-Doyle savings, the County is
ent i t led  under  the  contract  to  reta in  the  savings .

In  the  a l ternat ive , if the Commission determines that general
Short-Doyle funds may provide some reimbursement for the costs of
complying with Chapters 1747 and 1274, only  a  port ion  o f  the  genera l
Short-Doyle funds can be considered as reimbursement for this
program. Since the County is required to provide a broad continuum
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of service
can be con
Short-Doyl

6, the only amount of the general Short-Doylefunds which
sidered as reimbursement is the amount of qeneral  State
e children’s services funds (90% of children’s services

funds less voluntary overmatch or, in the alternative, less a
proportional share of the voluntary overmatch) which exceeds the
amount required to provide the continuum of mental health services.
For purposes of this calculation, the minimum level of “continuum of
mental health services” which is required by the Short-Doyle Act,
disregarding the additional requirements of Chapters 1747 and 1274,
must be determined.

Respectfully submitted,

DONALD L. CLARK
County Counsel

cc: Board of Supervisors
Sally Reed, County Executive
Ken Meinhardt, M.D., Director Mental Health
Fred Archer, SB 90 Coordinator
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:

Mr. Stephen R. Lehman
Assistant Executive Director
Commission on State Mandates
1130 K Street, Suite LL5O
Sacramento, CA 95814

RE: CSM-4282
Claim of the County of Santa Clara
Chapter 1747, Statutes of 1984; Chapter 1274, Statutes
of 1985;
Title 2, CAC, Division 9
Mental Health Services to Handicapped and Disabled
Students

Dear Mr. Lehman:

I support the test claim of the County of Santa Clara for
mental health services for handicapped and disabled students.
Chapter 1747, Statutes of 1984 and Chapter 1274, Statutes of

1985 mandate a new--and expensive--program on counties. This
legislature requires counties to provide some mental health
services which previously were discretionary. To an extent,
the legislation deprives counties of the ability to allocate
mental health resources in accordance with clinical
priorities.

A county must allocate its limited resources among its
responsibilities. The State is required to fund mandated
programs. Without adequate funding, the requirements of
Chapters 1747 and 1274 jeopardize a county's ability to meet
the needs of its residents, including mental health needs of
children and adults. Consequently, I urge your favorable
action for this claim.

RQM:zim
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GERALD J.  GEERLINGS
COUNTY COUNSEL

PRINCIPAL DEPUTIES

W. W. MILLER,  CHIEF
PETER H.  LYONS

EDWARD D. PALMER

November 17,

i

j

O F F I C E  O F  T H E

C O U N T Y  C O U N S E L
R I V E R S I D E  C O U N T Y

3 5 3 5  T E N T H  S T R E E T ,  S U I T E  3 0 0

RIVERSIDE,  CALIFORNIA 92501-3674

1987

Stephen R. Lehman
Ass i s t an t  Execu t ive  Di rec to r
S t a t e  o f  Ca l i fo rn i a
Commission on State Mandates
1130 K Street, Suite 1150
Sacramento, CA 95814

DEPVTIES

WlLLfAN  t. KATZLNSTEIN
GERALD ElLANKENSHIR  JR.

FRANK C. ALDRICH I,,
GLENN R.  SALTER

JOYCE MANULlS  REIKES
TIMOTHY J. OAVIS
ROBERT L. KLOTZ
J A Y  G. VICKERS

MICHAEL D. ELLIS
ROBERT M. PEPPER
DOROTHY L. HONN

JOE S. RANK
SUSAN JOHNSON BENTLEY

MICHELE  D, LEVINE
KATHERINE A, LIND.

JOAN A.  BORGER
JAMES J. aRZYTW*
SHERRY G. GORDON

PAMELA J. ANDERSON
MARY MlTCHELL

Re: CSM-4282; Claim of County of Santa Clara
Chapter 1747, S ta tu t e s  o f  1984 ;  Chap te r 1274, S t a t u t e s  o f  1 9 8 5 ;
Ti t le  2 ,  CAC,  Divis ion  9
Handicapped and Disabled  Students

Dear Mr. Lehman,

The  enc losed  dec la ra t ion  o f  John  J. Ryan ,  Di rec to r  o f  the
River s ide  Coun ty  Depar tmen t  o f  Menta l  Hea l th ,  i s  be ing  submi t t ed
to  you  in  suppor t  o f  t he  c l a im  o f the  County  of  Santa  Clara  in  the
above - r e f e r enced  ma t t e r .

The  County  o f  Rivers ide  i s des i rous  o f  hav ing  th i s  dec la ra t ion
cons ide red  by  the  commiss ion  i n  suppor t  o f  the,claim o f Santa
Clara , and  accord ing ly  we  a re  fo rmal ly  requesting tha t  i t  be
submi t t ed  fo r  t he  commiss ion ’ s  cons ide ra t i on .

I f  p rob lems  a r i s e  in  th i s  ma t t e r ,  p l ease  con tac t  me  a t  your
convenience.

Thank  you  fo r  your  cons ide ra t ion  in  th i s  ma t t e r ,

WILLIAM C.
Deputy County Counsel

wcK:  bas

c c : Susan A. Chapman, Deputy County Counsel, Santa Clara County
Andrea Hix, David M. Gr i f f i t h  and  Assoc ia t e s
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November 17, 1987

RE: CSM-4282, The supporting declaration of the County of
Riverside re;

Claim of County of Santa Clara
Chapter 1747, Statutes of 1984; Chapter 1274, Statutes of 1985;
Title 2, CAC, Division 9
Handicapped and Disabled Students

I, JOHN J. RYAN, Director of the Riverside County

Department of Mental Health, declare;

In fiscal year 1986/87 Riverside County Mental Health

served 448 handicapped children as mandated by AB 3632 and AB 882

(Chapter 1747, Statutes of 1984 and Chapter 1274, Statutes of

1985). Those services cost $993,474 while the State provided an

allocation to the county of only $179,370 for the services. Thus,

$814,104 had to be expended out of the regular Short Doyle

allocation (90% State, 10% County) to serve those children. As of

June 30, 1987, 198 children who had been assessed as.needing

services under this mandated program were, because of limited

resources, still waiting to receive ongoing treatment. This was

in addition to 195 handicapped children already receiving services.

Because of the mandate to serve these children they are

now receiving services before other children who have not been

referred under this program. The only exception is those in

crisis such as suicidal youth. Therefore, other children in need

have increasingly limited access to public mental health

services. As more and more AB 3632/882 referred children enter

the system, the costs under this mandate are increasing, and

available services to other children are decreasing. Projections
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Rivers ide  for  th is  program for  f i sca l  year  1987/88, The costs  to

the county in excess of the above-mentioned $513,165 will come out

7 o f  the  county ’ s  regular  Short  Doyle  a l locat ion .

a
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24

2 5

2 6

2 7 services on the AB 3632/882  population because of the State and

28

ERAUI J. GEERLINGS
COUNTY COUNSEL

SUITE 300
3536 - iOTH  STREET
VERSIDE. CALIFORNIA

of  costs  for  th is  program to  the  County  o f  Rivers ide  for  f i sca l

year 1987/88  are at least $1.5 million, but may be as much as $2.3

million as more and more children enter the system, In

comparison, the State has allocated $513,165 to the County of

The most intensive services such as day treatment

(minimum 3 hours a day, 2 - 4 days a week) are now accepting only

AB 3632/882  children. Thus, other children with serious emotional

problems such as abused children, children who are repeated

failures in adoptive placement, some psychotic children, multi

problem children, children ordered into treatment by the court,

and children on juvenile probation have the intensive day services

unavailable to them. They are  a lso  on  wait ing  l i s ts  for  very

l imited outpat ient  resources . Once they do receive a mental

health evaluation they have a long wait for ongoing therapy in

some parts of the county. More treatment is now being provided in

groups with less and less resources available to provide

individual and family therapy. Children who are showing the

beginnings of serious problems, often younger children, are

vir tual ly  exc luded f rom serv ices . As resources focus on the one

populat ion  there  i s  a lso  less  publ ic iz ing  o f  the  serv ices  and less

fac i l i tat ing  o f  re ferra ls  o f  needy  chi ldren f rom the  general

community, and from other agencies.

County Mental Health has found it necessary to focus

Federal mandates but even with that focus, has been unable to keep
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i

up  wi th  the  demand  fo r  se rvice  by  tha t  popu la t ion  much  less  by

o the r  needy  ch i ld ren .

I  dec la re  under  pena l ty  o f  pe r ju ry  tha t  the  fo rego ing  i s

t r u e  a n d  c o r r e c t ,

Execu ted  a t  R ivers ide ,  Ca l i fo rn ia  on  ,,,/ I ‘

Depa r tmen t  o f  Men ta l  Hea l th

11OlP
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

In the Matter of the'

TEST CLAIM OF COUNTY OF SANTA CLARA
HANDICAPPED AND DISABLED STUDENTS

1
1 NOTICE OF ,PREHEARING
1 CONFERENCE

1 (Government Code Section
1 11511.5)

; OAH No. N-30939
1

YOU ARE HEREBY NOTIFIED that a Prehearing Conference has been
ordered in this matter and will be held before the Administrative Law
Judge of the Office of Administrative Hearings, Department of General
Services, State of California, who is assigned to hear this matter at:

Office of Administrative Hearings
,501  J Street - Suite 220

Sacramento, CA 95814

On Friday, April 8, 1988, at 9:00 a.m.

The Prehearing Conference, like a Pretrial Conference in a
civil matter, is held to identify and define issues in dispute and
expedite the hearing. Parties should be prepared to discuss, and the
Administrative Law Judge may consider and rule on, any of the
following matters applicable to this case:

a. Clarification of factual and legal issues in
dispute.

b. Stipulations to factual matters and admission
of exhibits, including waiving foundations and
other objections regarding exhibits and testi-
m o n y .

C . Jurisdictional and due process matters
including form and sufficiency of pleadings,
motions to consolidate/sever, etc.

d. Identity of and limitations on number of wit-
nesses, need for interpreters, scheduling and
order of witnesses, etc.

e. Resolution of remaining discovery problems,
claims of privilege, motions to quash, protec-
tive orders and subpoenas, etc.

411



. >

f . Any other matters as shall promote the orderly
and efficient conduct of the hearing.

The Administrative Law Judge may issue a Prehearing Order
incorporating the rulings made and matters determined at the
Prehearing Conference.

THE PARTIES ARE ORDERED to supply the following at the
Prehearing Conference:

1. A written list of proposed witnesses, which
further identifies proposed expert witnesses
and a curriculum vitae, resume or statement of
.qualifications  for such experts.

2. A written list of.proposed exhibits and a copy
of each proposed documentary or photographic
exhibit to be premarked for identification. If
copies of such items have not been provided to
the opposing party in discovery, a complete
additional set shall be furnished.

Dated:

Administrative Law Judcre
Office of AdministratiGe  Hearings
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State of California STATE AND CONSUMER SERVICES AGENCY

M e m o r a n d u m

-_ I Commission on State Mandates
1130 K Street, Rm LL5O
Sacramento, CA 95814

Date :

File No.: N-30939.

Telephone: ATSS (

9:s

F r o m  : Office of Administrative Hearings

Subject: COUNTY OF SANTA CLARA (Test Claim)

Enclosed is the following material pertaining to
the above-captioned matter:

4;5-4926
445-4926

The original of the proposed decision

Two copies of the agency order of adoption--One
copy to be returned to this office upon adoption
of the Decision.

The original of the Decision

Exhibits numbered: l-9 and A-E

( ) Protest(s)

( 1

KAL:jlb

Encl.

8EITH A. L
Administrative

Transmittal Letter
OAH 60 (Rev. lo/861
(0:MAR)
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§&ate of California STATE AND CONSUMES  SERVICES AGE

Commission on State Mandates
To : 1130 K Street, Rm LL50 Date :Sacramento, CA 95814

April 24, 1983
N-30939

File No.:

Telephone: ATSS (

( 5-4926

From : Office of Administrative Hearings

COUNTY OF SANTA CLARA (Test Claim)
Subject:

Enclosed is the following material pertaining to
the above-captioned matter:

The original of the proposed decision

Two copies of the agency order of adoption--One
copy to be returned to this office upon adoption
of the Decision.

The original of the Decision

Exhibits numbered:

Protest(s)

KAL:sw
Administrative Law Judge

Encl.

Transmittal' Letter
OAH 60 (Rev. lo/861
(0:MAR)
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BEFORE THE p*.y'I  .I  . . i-y,% ;';;'ri.!. ., ; . . ..a
COMMISSION OF STATE MANDATE

STATE OF CALIFORNIA

';) ,..,,&:  ":-:,  t.7,  , ," ,,,..  yd==
In the Matter of the Test Claim ) ,I ,,., ‘,.,~  ..,, ",,./"~-.~11."1
of )

SANTA CLARA COUNTY OAH NO. N-30939

ORDER

The prehearing conference was held on April 22, 1988 in
Sacramento, California. The prehearing conference was presided over
by Keith A. Levy, Administrative Law Judge, Office of Administrative
Hearings. Appearing for the State of California was Harlan E. Van Wye,
Deputy Attorney General. Appearing for the County of Santa Clara was
Susan A. Chapman, Deputy County Counsel.

Pursuant to the stipulation of the parties, the following
stipulation was entered:

1. The moving party, with the burden of proof, is
Santa Clara County.

2. The parties are to meet and agree to a stipu-
lation of facts and resolve any legal issues
that can be agreed upon commencing with an
all-day meeting on May 6, 1988 at the Depart-
ment of Finance in Sacramento, California at
9:00 a.m. The second meeting will also take
place at the Department of Finance at 9:00
a.m. on May 12, 1988, in Sacramento,
California.

3. The purpose of these meetings is to agree to
factual matters and reduce the legal issues
with the goal of eliminating the need for a
formal hearing and disposing of the matter by
the submittal of briefs. The parties will
notify the Administrative Law Judge of their
progress following the May 12th meeting.

4. A further prehearing conference date has been
scheduled for May 20, 1988 at the Office of
Administrative Hearings in Sacramento com-
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mencing  at 9:00 a.m. ,The parties, after con-
ferring with the Administrative Law Judge,
will determine whether a conference call can
be substituted for the prehearing conference
scheduled for May 20th.

5. No hearing will take place on May 10 and 11 as
previously scheduled and if the parties cannot
agree to all the factual matters, formal
hearing dates will be calendared for the pur-
pose of taking testimony. A briefing schedule
will be arranged giving the County of Santa
Clara thirty (30) days to file their initial
brief, the State of California thirty (30)
days to respond and Santa Clara County will
have additional twenty (20)  days to file their
closing brief at which time the matter will be
submitted.

IT IS HEREBY ORDERED that the parties comply with the stipu-
lations as entered above.

Dated:
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CERTIFICATION OF MAIL OR PERSONAL SERVICES

I, Janice L. Baker, declare as follows: I am over 18 years of age and have
no interest in the above matter herein; my place of employment and business
address is:

Office of Administrative Hearings
501 J Street, Suite 230
Sacramento, CA 95814

On April 25, 1988 a I served the attached entitled action,

Ixl I mailed the attached entitled action,

Order 1 N-30939 (County of Santa Clara) Commission on State Mandate- - -

Ixt in the City of Sacramento, County of Sacramento, State of California.

BY:

m Regular mail in a sealed envelope, with postage thereon fully
prepaid, in the United States mail.

u Certified mail in a sealed envelope, with postage thereon fully
prepaid, in the United States mail.

IN AN ENVELOPE addressed to each of the person(s) named below, at the
address set out below each name:

Harlan E. Van Wye
Deputy Attorney General
Office of the Attorney General
350 McAllister St., #6000
San Francisco, CA 94102-3600

Susan A. Chapman
Deputy County Counsel
County of Santa Clara
9th Floor East Wing
70 West Hedding St.
San Jose, CA 95110

I certify and declare under penalty of perjury, that the foregoing is true
and correct.

Executed on the 25th day of

417



418



i

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
ONALD L. CLARK

county Counsel
county of Senl8 Clara

East Wing
sn Jose. Celilornla 95110

BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

In the Matter of the

1
TEST CLAIM OF COUNTY OF SANTA CLARA )
HANDICAPPED AND DISABLED STUDENTS 1

>
1

419

JOINT STATEMENT OF
FACTS AND POSITIONS



I

!

l(

11

1:

1:

14

11

1E

17

18

19

20

21

22

23

24

25

26

27

28
4ALD L. CLARK
amty  C o u n s e l
inty  01 Sanla  mire

Esst wing
xe.  Calilornla 85110

TABLE OF CONTENTS

I .  I n t r o d u c t i o n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..l

I I .  L a w  G o v e r n i n g  S t a t e  Mandates.....................~ . . . . . . 4

I I I .  E d u c a t i o n  f o r  t h e  H a n d i c a p p e d  L a w . . . . . . . . . . . . . . . . . . . ; . . . . . 8

A .  F e d e r a l  L a w  P r o h i b i t i n g  D i s c r i m i n a t i o n
Against  the Handicapped . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

B. Federal  Law Governing Education for
t h e  Handicapped..................................;~ . ..9

1. I n t r o d u c t i o n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..g
2, EHA Services for  Handicapped Children . . . . . . . . . . . . . 9
3. C h i l d r e n  Q u a l i f y i n g  f o r  E H A  Services.............1  0
4. IEP Process for  Determining EHA Services . . . . . . . . .ll

2:
Procedural  Safeguards............................1  3
S t a t e  A g e n c y  R e s p o n s i b i l i t i e s  U n d e r  EHA..........14

C .  C a l i f o r n i a  L a w  Gover,ning E d u c a t i o n  f o r  t h e
Handicapped..........................................l5

1 .  C a l i f o r n i a  P a r t i c i p a t i o n  i n  EMA...................  5
2 .  G e n e r a l  S t r u c t u r e  f o r  P u b l i c  Education............1  6
3.  Santa Clara County Educat ional  Structure..........1  9
4 .  C a l i f o r n i a  I E P  P r o c e s s . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2  0
5 .  L e g i s l a t i o n  S u b j e c t  t o  T h i s  T e s t  C l a i m . . . . . . . . . . . . 2  5

;:
C h a p t e r  1 7 4 7  o f  t h e  S t a t u t e s  o f  1984..........2  5
C h a p t e r  1 2 7 4  o f  t h e  S t a t u t e s  o f  1985..........2  8

C. S p e c i f i c  L e g i s l a t i o n  F u n d i n g  S e r v i c e s
S u b j e c t  t o  T h i s  T e s t  Claim...;........;..;.;..3  1

d . I m p l e m e n t i n g  R e g u l a t i o n s . . . . . . . . . . . . . . . . . . . . . . 3  4

I V .  C a l i f o r n i a  D e l i v e r y  S y s t e m  f o r  P u b l i c  M e n t a l
Health Services..........................................3  4

A .  P r o v i s i o n  o f  S e r v i c e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3  5

B. Funding of Services.......................~..........3  9

1. S h o r t - D o y l e  F u n d i n g . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3  9
2. S h o r t - D o y l e  P l a n  o r  C o n t r a c t . . . . . . . . . . . . . . . . . . . . . 4  0
3. A l l o c a t i o n  o f  S t a t e  F u n d i n g  A m o n g  C o u n t i e s . . . . . . . 4  2

C .  C o u n t y  o f  S a n t a  C l a r a  M e n t a l  H e a l t h
S e r v i c e  S t r u c t u r e . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4  4  ,

D.  Santa Clara County Negotiated Net  Amount
C o n t r a c t  w i t h  State.................,,....~~...47

420



1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

13

14

15

1 6

17

18

19

20

2 1

22

23

24

25

26

27

28

,, ,_1/(  - ,

- ”  _ i 1  ~

,‘, _-  .c  /

,‘,<:r.-..  71

v.

E. Santa  Clara  County  Mental  Health  Budget . . . . . . . . . . . . . .4  8

1. Fisca l  Year  1985-86.....................~~  i 1;;;;1;48
2. Fiscal Year 1986-87.....................;;.;11I1;4  9

Analysis of Services That Are the Subject
of This Test Claim..............................~~~~~~~~.S  2

A. Services Required by Legislation That Is
the Subject of This Test Claim............;..~~~~~~~~S  2

1. Interagency Agreement...................;I.....S  2
2. Preliminary Steps Before Referral

to Mental Health......................~~~~~.~~.....5  2
3. Mental Health Assessment Responsibilities........5  3
4. Participation in IEP Meetings..............;;...;5  4
5. M e n t a l  H e a l t h  T r e a t m e n t . . . . . . . . . . . . . . . . . . . . . . . . . . 5  4
6. Expanded IEP Team Responsibilities.....111......5  4
7. Case Management Responsibilities......1.11.11.;1.5  6
8. Ability to Charge Fees...........................5  7

B. Non-IEP Related Mental Health Services
Provided by County.........................~........S 7

1. Interagency Agreement....................;I1.1;..5  8
2. Preliminary Steps Before Referral

to Mental Health........................;.......5  8
3. Mental Health Assessment, Responsibilities........5 9
4. P a r t i c i p a t i o n  i n  I E P  M e e t i n g s . . . . . . . . . . . . . ; . ; . . ; . 6  0
5. M e n t a l  H e a l t h  T r e a t m e n t . . . . . . . . . . . . . . . . . . . . . . . . . . 6  1
6. Expanded IEP Team Responsibilities...l,..........6  1
7. Case Management Responsibilities.......;;I..;....6  2
8. Ability to Charge Fees..................;;;;;1;.;6 3

VI. Analysis of Santa.Clara County IEP-Related
Services  in  1986-87.....................:..........,.....64

A. Cost of Providing Services Subject to
This  Test  Claim..........,......:............;.;.~..64

B. Ef fect  on  Priorities........................,.~.....64

C . Impact of Legislation on Ability to Charge
f o r  Services.........................................65

VI. Conclusion...............................................66

421



I . INTRODUCTION

The  par t i es  to  th i s  ac t ion  a re  the  County  o f  San ta  Cla ra  and

4 the  Ca l i fo rn ia  S ta te  Depar tments  ‘o f  F inance ,  Educa t ion ,  and  Menta l

5  Heal th . The  County  of  Santa  Clara  f i led  a  Tes t  Cla im wi th  the

6 Commiss ion  on  S ta te  Manda tes  under  the  p rov i s ions  o f  Revenue  and

7 Taxation Code section 2231 and Government Code Division 4 Part 7.

8 San ta  C la ra  Coun ty  a l l eges  tha t  Chap te r  1747  o f  the  S ta tu tes  o f

g  1984  and  Chap te r  1274  o f  t he  S t a tu t e s  o f  1985  and  t he i r

I() imp lemen t ing  r egu la t ions , r e l a t i ng  t o  t he  p rov i s ion  o f  c e r t a in

11  menta l  hea l th  se rv ices  fo r  hand icapped  and  d i sab led  s tuden t s ,

12 impose  a  manda te  on  the  County  as  de f ined  by  the  Ca l i fo rn ia

13 Cons t i tu t ion  and  Government  Code  sec t ion  17514(a ) .  The  Coun ty  o f

14 San ta  C la ra  o r ig ina l ly  e s t ima ted  tha t  the  cos t  o f  th i s  manda te  fo r

15 F i sca l  Yea r  1986-87  was  $3,081,000,  and  now asse r t s  tha t  the  cos t (

16 II o f  t h i s  m a n d a t e  i s  $1,929,011.1* The  Ca l i fo rn ia  S ta te  Depar tments

17  o f  F inance ,  Educa t ion , and  Menta l  Hea l th  responded  to  the  Cla im.

18 The  Ca l i fo rn ia  At to rney  Genera l  i s  r ep resen t ing  the  S ta t e ’

19 Depa r tmen t s , who  t ake  a  un i t ed  pos i t ion  in  oppos i t ion  to  the  Tes t

20  C l a i m .

21 On January 28, 1988, the Commission on State Mandates

22  de f e r r ed  ac t i on  on  thisTest  Cla im, re fe r r ing  the  C la im to  an

2 3  adminis t ra t ive  law judge  for  an  advisory  opin ion . The Commission

24 asked  tha t  ce r t a in  i s sues ,  which  a re  se t  fo r th  be low,  a s  we l l  a s

2 5  any  o thers  deemed appropr ia te  by  the  adminis t ra t ive  law judge ,  be

26  a d d r e s s e d . The  pos i t i ons  o f  t he  S t a t e  o f  Ca l i fo rn i a  Depa r tmen t s  o f

27 l.Whenever t h e  w o r d  “mandatett i s  used  in  th i s  document  wi th ’
r e spec t  t o  t he  l eg i s l a t i on  t ha t  i s  t he  sub j ec t  o f  t h i s  Tes t  C la im ,

28  i t  r e fe r s  to  the  manda te  a l l eged  by  the  Coun ty . 2
w”[r
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Education, Finance, and Mental Health and the County of Santa Clara

on the issues presented by the Commission are as follows:

1. Whether Chapter 1747, Statutes of 1984; Chapter 1274,
Statutes  o f  1985 and Div is ion  9 ,  o f  T i t le  22  o f  the
California Administrative Code (now California Code of
Regulations) mandate counties to implement a new program or
111‘gher level of service in an existing program within the
meaning of Government Code Section 17514 and Section 6 of
Article XIII. b of the California Constitution.

The claimant Santa Clara County asserts that the legislation

that is the subject of this Test Claim mandates a new program or

11 .gher leve l  o f  serv ice  in  an  ex is t ing  program. The State asserts

that the legislation does not mandate a new program or higher level

o f  service .

2. Whether the statutes in question implement a federal
mandate, spec i f i ca l ly , Section 504 of the Rehabilitation Act
of 1973, and Public Law 94-142.

The claimant Santa Clara County asserts that the legislation

that is the subject of this Test Claim does not implement a federal

mandate on counties. The  State  asserts  that  the  leg is lat ion

implements a federal mandate, spec i f i ca l ly  Sect ion  504  o f  the

Rehabilitation Act of 1973 and Public Law 94-142.

3. Whether the claimant incurred unreimbursed costs, from
state  or  federal  funds ,  as  a  result  o f  any act iv i t ies
mandated bv  these statutes and regulations.

The issue as presented is ambiguous. Assuming that the

Commission asks whether the costs of implementing this program

exceeded payment for these services from state or federal funds,

the claimant County of Santa Clara and the State agree that the

costs  o f  th is  program exceed the  tota l  o f  the  spec i f i c  a l locat ion

from the state from this program, federal Medi-Cal payment for

services rendered through this program, and insurance payments

(voluntary and required). The State asserts that the funds
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ireceived  by the claimant from the State under the claimant’s

Short-Doyle contract reimburse the claimant for costs of any

activities mandated by these statutes and regulations. County of

Santa Clara asserts that the Short-Doyle funds are not

reimbursement for the costs of activities mandated by these

statutes and regulations.

The claimant County of Santa Clara and the State agree that

if the statutes in question are found to require a new program or

higher  leve l  o f  serv ice , a f fected  loca l  ent i t ies  do  not  have  the

author i ty  to  levy  service  charges ,  fees ,  or  assessments  suf f i c ient

to pay for the mandated program or increased level of service.

Both federal  and state  law provide  that  services  that  are  the

subject of this Test Claim must be provided at no cost to parent or

chi ld , and federal  law prohibits  a f fected local  ent i t ies  from

requir ing  that  parents  use  insurance  benef i ts  to  pay  for  the

services  provided i f  us ing  such benef i ts  would  result  in  a  decrease

in  coverage  or  an  increase  in  the  cost  o f  coverage .

5. Whether any of the other provisions for denying a test
claim, as set forth in Government Code Section 17556, apply
to  this  c la im.

Claimant County of Santa Clara and the State agree that no

other  provis ions  for  denying  a  test  c la im apply  to  th is  c la im.
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1 II. LAW GOVERNING STATE MANDATES

2

3 The requirement that the state reimburse local agencies for

4 certain state mandated costs had its origin in the Property Tax

5 Rel ie f  Act  o f  1972  (Chapter  1406  o f  the  Statutes  o f  1972).2*  This

6 act  required  the  state  to  re imburse  local  agencies  for  the  costs

7 assoc iated with new programs or  increased levels  o f  ex ist ing

8 services mandated by the state. The  spec i f i c  requirements  and ’

g procedures regarding reimbursement for state mandated costs

10  appl icable  at  the  t ime o f  the  enactment  o f  the  provis ions  o f  the

11  legislation subject to this Test Claim are embodied in Revenue and

12  Taxat ion  Code  sec t ions  2201  et seq . .  Subject  to  certa in

13 exceptions, these  prov is ions  general ly  require  that  the  s tate

14 reimburse each local agency (including counties) for increased

15  costs  which  a  loca l  agency  incurs  as  a  result  o f  leg is lat ion  or

16  executive order which mandates a new program or mandates an

17  incre.ased  leve l  o f  serv ice  o f  an  ex is t ing  program.  Revenue  and

18  Taxation Code sections 2207, 2231, and 2234.

19 On November 6, 1979, state reimbursement of programs mandated

20  by the state on local agencies became a constitutional requirement

21  when Article XIII B was added to the California Constitution by a

22  successful initiative measure entitled “Government Spending

23 Limitation.” Sect ion  6  o f  Art i c le  XII I  B  o f  the  Cal i forn ia

24 Constitution provides:
I/

25

26

27

28

“Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local

2*The  procedure  for  s tate  re imbursement  to  local  agencies  for
the costs of mandated programs is commonly referred to as the “SB
90” process , a f ter  the  Senate  des ignat ion  for  the  b i l l  s igned  into
law and chaptered as.Chapter  1406 of the Statutes of 1972.‘
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